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Introduction 
 
In terms of Clause 13 of Part One of the Public Contracts Regulations, 2005 an 
annual report which gives an account of the proceedings of the General 
Contracts Committee and to the Public Contracts Appeals Board has to be 
submitted to the Minister of Finance for onward transmission to the House of 
Representatives. 
 
General Contracts Committee 
 
The composition of the General Contracts Committee during 2006 was as 
follows: 
 
Mr Edwin Zarb – Director General, Chairman ex-officio – up to 22/10/2006 
Mr Joseph Borg Grech B. Arch., BE & A, A & CE 
Mr Carmel J. Delicata C.P.A.A., F.C.I.B., F.I.A., F.I.C.S. 
Mr Carmel Gatt A.C.I.B. 
Mr Joseph Mizzi B. Eng., A & CE 
Ms Doris Aquilina – with effect from 01/02/2006 
Mr Vincent Grech – with effect from 01/02/2006 
Mr Oliver Vassallo – with effect from 01/02/2006 
Mr Robert Carabott – up to 31/01/2006 
Mr Sebastian Debono B.A., L.P., Dip.Ed.Guid. – up to 31/01/2006 
Mrs Edwige Xuereb – up to 31/01/2006 
Mr Joseph Zammit L.P. – up to 31/01/2006 
Technical Adviser (not a voting member): Mr Maurice E Galea B. Eng, A & CE – 
up to 31/01/2006 
 
On the retirement of Mr Edwin Zarb the General Contracts Committee was 
chaired by senior officials of the Department of Contracts. 
 
During the year the General Contracts Committee held meetings twice a week 
on Tuesdays and Thursdays for a total number of 103. 
 
The General Contracts Committee is appointed by the Prime Minister and its 
members are primarily responsible for providing advice to the Director General 
(Contracts) on all matters pertaining to public calls for tenders and the award of 
the relevant contracts. Additional duties include the opening of the tenders 
received at the Department of Contracts. Schedules of tenders received and 
prices quoted are published on the Department of Contracts’ notice-board on 
the same day that the tenders are due for submission. 
 
The Public contracts Regulations, 2005 provide that in tenders having an 
estimated value between Lm5,000 and Lm20,000 and are issued by a Local 
Council or by a Contracting Authority listed in Schedule 2, an aggrieved bidder 
shall have a right to make a complaint to the General Contracts Committee. 
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During 2006, the General Contracts Committee heard 11 such complaints and 
the text of the final decisions is published in Part I. 
 
Public Contracts Appeals Board 
 
The Public Contracts Appeals Board which is appointed by the Prime Minister 
is constituted as follows: 
 
Chairman: Mr Alfred R. Triganza B.A. (Hons.) (Accty)., F.I.A., C.P.A., 

Dip. M (UK)., M.C.I.M. (UK)., MIM 
Members: Mr Anthony Pavia D.P.A. 

Mr Edwin Muscat 
Mr Maurice Caruana M.Q.R. (substitute member) 

 
During 2006 the Public Contracts Appeals Board heard 39 objections in terms 
of Regulations 82, 83 and 84 of the Public contracts Regulations, 2005. The 
text of the final decisions is published in Part 2 of this publication.  
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General Contracts Committee 
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Case No. 1 
 
Meeting of the General Contracts Committee 
 
3 July 2006 
 
University of Malta – Tender for Aluminium Works at the Junior College 
(UM 1171) 
 
 
Alu. Care Mosta Ltd objected to the decision of the University of Malta to 
award the tender for Aluminium Works at the Junior College to Camray Co 
Ltd. 
 
The following persons were present for the hearing:- 
 
University of Malta   Perit Chris Spiteri 
     Mr Karm Saliba 
 
Alu. Care Mosta Ltd   Dr Ronald Aquilina 
     Mr Stefan Fenech 
 
Camray Co Ltd   Mr Brian Miller 
     Mr Michael Mifsud 
 
Alu. Care Mosta Ltd in their letter of objection dated 8 June 2006 contended 
that their offer was cheaper than that of the recommended tender and was 
according to specifications.  They also claimed that Camray Co Ltd do not have 
a trading licence to manufacture aluminium products, had limited experience in 
aluminium works and worked solely with sub-contractors since they were 
neither manufacturers not importers of aluminium products.  Alu. Care Mosta 
Ltd further submitted that the tender should, therefore, be awarded to them. 
 
Perit Chris Spiteri stated that the tender specified that the handles were to be of 
the lever type and, therefore, the offer from Alu. Care Mosta Ltd was not 
according to specifications since the handles offered were not of the lever type. 
 
Dr Ronald Aquilina submitted that Alu. Care Mosta Ltd had submitted their 
tender as per tender drawing attached with the tender documents which showed 
handles of the recessed type.  He also stated that it was technically not possible 
to fix lever type handles on sliding windows. 
 
Perit Chris Spiteri did not agree that the drawing attached to the tender 
documents specified handles of the recessed type or that the window handles 
could not be of the lever type.  He also added that Alu. Care had not provided 
information or a sample of the locking system to be used. 
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Mr Stefan Fenech stated that he had included a sample lock with his samples.  
Mr Fenech said that he had requested the person receiving the samples at the 
University to give him a receipt listing the samples submitted but he was only 
given a receipt which stated “Received samples for Aluminium Works at the 
Junior College from Alucare on the 10 May 2006.” 
 
Dr Ronald Aquilina also stated that Camray Co Ltd did not have a trading 
licence to manufacture aluminium and was, therefore, going to assign the 
tender to a third party.  On the other hand, Alu. Care Mosta Ltd had a trading 
licence to manufacture aluminium products and had submitted a list of works 
carried out as required by the tender documents. 
 
Mr Brian Miller stated that his company had a trading licence to carry our 
finishing works and that he had executed tenders for aluminium apertures in the 
past. 
 
After deliberating on the submissions heard the General Contracts Committee 
came to the following conclusions: 
 
1.   The tender documents specified that the handles should be of the lever 

type while Alu. Care Mosta Ltd had offered handles of the recessed type 
since according to them the drawing did not show handles of a lever type 
and that it was not technically possible to fix lever type handles on sliding 
windows.  The General Contracts Committee held that the drawing 
attached with the tender documents should have been clear enough to 
specify the type of handle required, but the Committee also agreed that 
Alu. Care should have requested a clarification on the matter before 
submitting their tender. 

 
2.   The tender documents should list what samples were required and the 

receipt issued should list what samples were received. 
 
3.  While the tender documents allowed sub-contracting they did not specify 

the amount of sub-contracting allowed.  The General Contracts 
Committee held that sub-contracting the whole of the works was 
tantamount to assigning the contract to a third party.  For the sake of 
clarity the tender documents should specify the maximum percentage of 
sub-contracting allowed. 

 
For the above reasons the General Contracts Committee resolved that the 
tender should be reissued and that the deposit paid by Alu. Care Mosta Ltd 
should be refunded. 
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Case No. 2 
 
Meeting of the General Contracts Committee 
 
17 March 2006 
 
Foundation for Tomorrow’s Schools – Supply and Fixing of Blinds at 

St. Benedict College, Kirkop 
 
 
Portelli & Brincat Ltd objected to the decision of the Foundation for 
Tomorrow’s Schools to award the tender for the Supply and Fixing of Blinds at 
St. Benedict College to Hardware Merchants Ltd. 
 
The following persons were present for the hearing:- 
 
Foundation for Tomorrow’s Schools Mr Chris Pullicino 
      Perit Leonard Zammit 
      Perit Paul Micallef 
      Mr Ivan Zammit 
 
Portelli & Brincat Ltd   Mr Paul Sammut 
      Mr Joe Portelli 
 
Hardware Merchants Ltd   Mr Gregory Spiteri 
      Mr Gregory Spiteri Jnr 
 
In their letter of objection dated 20 February 2006, Portelli & Brincat Ltd stated 
that Clause 77.2.4 of the tender specifications laid down that “The top rail 
of the roller shade shall be a heavy duty aluminium tube with approximately 
30mm external diameter and approximately 26mm internal diameter.” 
Portelli & Brincat added that while an allowance of plus or minus 10% was 
acceptable, in this case the tube submitted by Hardware Merchants Ltd was not 
within this range.  Portelli & Brincat contended that if the sample submitted by 
Hardware Merchants Ltd was acceptable to Foundation for Tomorrow’s 
Schools, then they should be given the opportunity to submit a tender with the 
same diameter of the tube.  Another point raised by Portelli & Brincat was that 
while the schedule of tenders listed the tender by Hardware Merchants Ltd as 
amounting to Lm 9,268.38, the notice of award listed the same tender as 
amounting to Lm 8,622.50. 
 
Perit Leonard Zammit stated that the sample of the top rail submitted 
by Hardware Merchants Ltd had an external diameter of 27.5mm 
and an internal diameter of 25mm, which was acceptable to 
Foundation for Tomorrow’s Schools.  It was pointed out that these 
measurements were also within the 10% tolerance mentioned by 
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Portelli & Brincat in their letter of objection.  Regarding the difference in the 
tender amount between that scheduled and that listed in the award notice, this 
was due to errors in the tendered Bills of Quantities that, when corrected, 
lowered the value of the tender from Lm 9,268.38 to Lm 8,622.50. 
 
After deliberating on the submissions made, the General Contracts Committee 
agreed that the request made by Portelli & Brincat to submit a new tender could 
not be accepted.  The General Contracts Committee also agreed that the 
objection should not be upheld and the deposit forfeited. 
 
Note 
 
After the hearing, Portelli & Brincat submitted a letter in which they stated that 
they had made a mistake in their letter of the 20 February 2006 and that the 
definition of approximately according to the Law Courts is plus or minus 5% 
not 10%.  Consequently, Hardware Merchants sample would fall outside the 
range and, therefore, they should be awarded the tender. 
 
The General Contracts Committee agreed that they should not take cognizance 
of the letter.  Moreover, Portelli & Brincat failed to realize that a tolerance of 
plus or minus 5% would also disqualify their tender since the sample of top rail 
submitted had a diameter of 32mm as stated by them during the hearing. 
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Case No. 3 
 
Meeting of the General Contracts Committee 
 
11 October 2006 
 
Works Division– Period Contract for the Supply and Delivery of Chain 

Link Fence to MSD (WD 211/2002/4) 
 
 
J P Baldacchino & Co Ltd objected to the decision of the Works Division for 
the recommendation of award of this period contract to Intersteel & Fence Ltd. 
 
The following persons were present for the hearing:- 
 
Eng. Chris Cremona 
Mr Edgar Vella 

 for the Works Division  

 
Mr Anthony Baldacchino 
Mr Dennis Baldacchino 

 for J P Baldacchino & Co Ltd 

 
Mr Mario Attard  for Intersteel & Fence Ltd 
 
Mr Anthony Baldacchino felt aggrieved that although offering cheaper prices 
for Items II, III and IV his company was not recommended for award. 
Mr Baldacchino brought to the attention of the Committee that his present offer 
is for the same products as supplied to the Works Division under the two 
previous one-year period contracts for the years 2005 and 2006.  The appellant 
maintained that since the literature supporting his successful bids for the past 
two period contracts was the same as that submitted in support of the tender in 
hand, then this should also have been accepted. 
 
Mr Baldacchino strengthened his claim that his offer should have been 
accepted since no adverse remarks were ever received by his company on the 
products supplied nor on the execution of deliveries of the present and past 
contracts. 
 
Eng. Chris Cremona on behalf of the Adjudicating Board stated that the 
literature submitted by the appellant includes specifications of chain link 
fencing of different size than that requested in the tender document.  Eng. 
Cremona maintained that the literature submitted for this tender can be 
considered not to be manufacturer-authenticated as requested in the tender 
conditions.  When questioned by the Board as to why the faculty of the 
Adjudication Board for requesting further clarifications on the technical 
literature was not utilized, Eng. Cremona stated that when the recommendation 
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report was referred to higher authorities for endorsement, no one instructed the 
Board to seek further clarifications from the cheapest bidder. 
 
The Board deliberated on the submissions made and also referred to the Works 
Division files pertaining to the two previous period contracts.  It was confirmed 
that two members of the present adjudicating Board namely Eng. Chris 
Cremona and Edgar Vella were also members in the previous two period 
contracts.  It was further determined that in the period contract for 2005 the 
literature requested from the appellant was not supplied.  Notwithstanding this 
fact the Adjudicating Board still recommended J P Baldacchino Co Ltd who 
was eventually awarded the contract.  For the 2006 contract the request for 
literature was entertained by the appellant with a similar photocopied document 
which was also accepted by the Works Division. 
 
Hence, it is amply clear to the General Contracts Committee that the 
Adjudicating Board has not been consistent in its recommendations.  It has 
been confirmed that: 
 
1. the appellant is the current supplier of chain link fence; 
2. no adverse remarks have been submitted on the previous contracts; 
3. the prices offered for Items II, III and IV are the cheapest. 
 
The Board agreed that the objection by J P Baldacchino Co Ltd is upheld and 
that the award of this tender be as follows: 
 
Item I to Interesteel & Fence Ltd 
Items II, III and IV to J P Baldacchino Co Ltd 
 
The General Contracts Committee also agreed that due to the circumstances 
giving rise to the objection, the deposit shall be refunded. 
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Case No. 4 
 
Meeting of the General Contracts Committee 
 
01 November 2006 
 
University of Malta – Tender for the Cleaning Services at the Institute of 

Healthcare (UM 1181) 
 
University of Malta – Tender for the Cleaning Services at the Medical 

School and Dental Clinic (UM 1182) 
 
 
Gafa’ Saveway Cleaners Ltd objected to the decision of the University of Malta 
for the recommendation of award for the above two tenders to Clentec Services 
Ltd. 
 
The following were present for this Public Hearing:- 
 
Mr Karm Saliba 
Mr Emilio Attard 
Mr Norman Alexander 

  
for the University of Malta 
 

 
Mr Joe Sammut 
Mrs Gafa’ 

 for Gafa’ Saveway Cleaners Ltd 

 
Dr Antoine Naudi 
Mr Simon Turner 

 for Clentec Services Ltd 

 
Mr Sammut on behalf of Gafa’ Saveways Cleaners Ltd stated that the basis of 
the objections was identical for the two tenders.  Mr Sammut explained that 
their offer included the supply and cleaning of 15 sanitary bins.  He maintained 
that if the University were to deduct the savings from this offer, his bid would 
save the same University Lm1,500 for each of the two offers and hence he 
would be the cheapest tenderer. 
 
Mr Sammut maintained that the offer by Gafa’ Ltd contained financial benefits 
(in the shape of extra services) which should have been taken into 
consideration during the adjudication process and which actually render the 
respective offers cheaper and acceptable for award. 
 
Mr Saliba on behalf of the University informed the Committee that the offer of 
Gafa Saveway Cleaners Ltd included the above-mentioned services.  However, 
he pointed out that the said services were not quantified in value and hence, as 
per standard tender practice no additions could be made to the tender price.  
More importantly, however, was the fact that this service was not specified in 
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the tender documents and, hence, outside the scope of the works of these 
particular tenders.  In fact a separate tender for the “Rental and Maintenance of 
Sanitary Bins” is usually issued covering the University, the Junior College, the 
Institute of Healthcare and the Medical School.  Mr Saliba re-iterated that the 
extra services were not included in the specifications, were outside the scope of 
these tenders and, thus, were not applicable in the adjudication process. 
 
After deliberating on the submissions made, the General Contracts Committee 
agreed that the University of Malta correctly adjudicated the tenders according 
to the published specifications and resolved that the objections by 
Gafa’ Saveways Cleaners Ltd should not be upheld.  The General Contracts 
Committee also agreed that the deposits paid should be forfeited. 



18 

Case No. 5 
 
Meeting of the General Contracts Committee 
 
5 May 2006 
 
University of Malta – Tender for the Supply, Delivery, Installation and 

Commissioning of an Inverted Fluorescence 
Microscope for the Department of Physiology and 
Biochemistry – University of Malta (UM 1163) 

 
 
Cherubino Ltd objected to the decision of the University of Malta to reject all 
offers made for the above-mentioned tender.  The following persons were 
present for the hearing:- 
 
University of Malta  Dr Renald Blundell 
    Mr Karm Saliba 
 
Cherubino Ltd  Dr Marcello Cherubino 
    Mr David Cherubino 
    Mr Clive Muscat 
    Mr Neville Borg 
 
In their letter of objection of the 13 April 2006, Cherubino Ltd felt aggrieved 
by the decision of the University to reject their offer, together with all others, 
without giving any reason for this action. 
 
During the hearing, Dr Renald Blundell stated that the microscope offered by 
Cherubino did not conform to the specifications since it did not have a DCFDA 
filter as required in the published specifications. 
 
On their part, the representatives of Cherubino Ltd declared that their offer 
conformed fully with the tender specifications and that the FITC filter was also 
applicable to the FDA filter. 
 
After hearing the arguments from both parties, the General Contracts Committee 
concluded that the University of Malta as the end user was not satisfied with the 
product offered by Cherubino Ltd.  In view of Clause 28 of the General 
Conditions of Contract which states that “The Government is not bound to 
accept the lowest or any tender and shall not give reasons for the acceptance or 
rejection of a particular tender” the Committee agreed that the objection by 
Cherubino Ltd should not be upheld. 
 
In view of the circumstances of the case, however, the General Contracts 
Committee also agreed that the deposit paid by Cherubino Ltd should be 
refunded. 
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Case No. 6 
 
Meeting of the General Contracts Committee 
 
3 November 2006 
 
University of Malta – Tender for the Supply, delivery, installation and 

Commissioning of an Inverted Fluorescence 
Microscope for the Department of Physiology and 
Biochemistry (UM 1170) 

 
 
 
Cherubino Ltd objected to the decision of the University of Malta for the 
recommendation of award for the above tender to Technoline Ltd. 
 
The following persons were present for the hearing. 
 
Mr Karmenu Saliba   
Dr Blundell  for the University of Malta 
Dr Neville Vassallo   
   
Dr Adrian Vella   
Mr Clive Muscat   
Mr John Gauci  for Cherubino Ltd 
Mr Frances Cherubino   
Dr Marcello Cherubino   
 
Dr. Delia informed the Committee that Cherubino Ltd. were objecting to the 
fact that the University had found their tender not compliant to the following 
technical specifications. 
 
 Visualisation of thick specimens, such as tissues, cell clusters and apoptotic 

cells 
 
 Image Processing and Analysis 

 
Dr. Delia explained that the offer submitted by Cherubino Ltd. was 
substantiated with the relevant technical literature. The appellant claimed that 
this equipment conformed to specifications. 
 
On the part of the University, both Dr Blundell and Dr Vassallo claimed that 
Cherubino’s offer lacked the contrasting technique for visualisation of thick 
specimens known as Differential Contrasting Technique (DIC) as per bullet 4 
Item IA of the published technical specifications. The offer also did not have 



20 

advanced image acquisition features since the software, being basic, lacked the 
fluorescence module not conforming to Item 1B of the published specifications. 
 

Both parties substantiated their claims with various arguments dealing with the 
published specifications, their interpretation and the equipment submitted by 
Cherubino Ltd. 
 
After deliberating on the submissions and from the evidence given the 
Committee agreed that the University of Malta was correct in their 
recommendations for award since the offer submitted by Cherubino Ltd lacked 
to meet comprehensively the tender specification. 
 
Hence, the General Contracts Committee resolved that the objection by 
Cherubino Ltd. should not be upheld.  The Committee also agreed that the 
deposit paid should be forfeited. 



21 

Case No. 7 
 
Meeting of the General Contracts Committee 
 
3 April 2006 
 
Works Division – Tender for the Supply and Installation of a Mobile 

Shelving System at the Registry Offices, Auberge de 
Castille, Valletta (WD 3742/73/162) 

 
 
Storage Systems Ltd objected to the decision of the Works Division to award 
the tender for the supply and installation of a Mobile Shelving System at the 
Registry Offices, Auberge de Castille, Valletta to de Valier Company Ltd. 
 
The following persons were present for the hearing:- 
 
Works Division  Perit Stephen Bonello 
    Perit Mario Bonello 
    Mr Tony Savona 
 
Storage Systems Ltd  Mr Tony Guillaumier 
 
de Valier Co Ltd  Mr Mario Cassar 
 
Storage Systems Ltd in their letter of objection dated 21 March 2006 contended 
that the tender submitted by de Valier Co Ltd was not according to the 
specifications requested and that de Valier Co Ltd were contacted and asked to 
amend their tender.  Mr Tony Guillaumier added that de Valier Co Ltd 
submitted twelve racks in their offer when the tender specifications requested 
fourteen. 
 
Mr Mario Bonello said that the tender by de Valier Co Ltd conformed to the 
written specifications but did not comply with the drawing attached to the 
tender documents.  Mr Bonello confirmed that a number of 
modifications/clarifications were requested from de Valier Co Ltd to meet the 
tender specifications. 
 
Mr Mario Cassar said that he had agreed to all the requests made by the Works 
Division without changing the price of his tender. 
 
After deliberating on the submissions heard, the General Contracts Committee 
concluded that de Valier Co Ltd were permitted to modify their offer in order 
to meet the tender specifications.  Consequently, the Committee agreed that: 
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1. The objection by Storage Systems Ltd should be upheld and the deposit 
refunded. 

 
2. The proposed award to de Valier Co Ltd should be declared null and its 

tender declared inadmissible since it was not according to the requested 
specifications. 

 
3. The Works Division should continue with the adjudication of the tender. 
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Case No. 8 
 
Meeting of the General Contracts Committee 
 
20 March 2006 
 
Works Division – Tender for the carrying out of an Environmental 

Assessment for the Restoration of a Storm Water 
Channel from Salina to Għajn Riħana, Burmarrad 

 
 
Adi Associates Environmental Consultants Ltd objected to the decision of the 
Works Division to award the tender for carrying out an Environmental 
Assessment for the Restoration of a Storm Water Channel from Salina to Għajn 
Riħana, Burmarrad to AIS Environmental Ltd. 
 
The following persons were present for the hearing:- 
 
Works Division - Perit Patrick Griscti Soler 
 Mr Francis Bonello 
 Mr Joe Valenzia 
 Mr Joe Zahra 
 
Adi Associates Environmental Consultants Ltd - Mr Kevin Morris 
 Mr Adrian Mallia 
 
AIS Environmental Ltd - Mr Mario Schembri 
 
Adi Associates Environmental Consultants Ltd based their objection in their 
letter of the 6 March 2006 on the following points:- 
 
• Their tender bid of Lm6,292.12 was more than 11% cheaper than the 

recommended tender. 
 
• Their team consisted of qualified experts approved by MEPA as requested 

in the tender documents. 
 
• Although the Scope of Assessment in the Tender Dossier referred to a 

map showing the Area of Influence, this was omitted from the tender 
documents. 

 
Mr Adrian Mallia explained that the catchment area of the storm water channel 
project was different from the area of influence that was required for the 
carrying out of the Environmental Assessment and that their costs were based 
on an indicative Area of Influence map obtained from MEPA. 
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It was pointed out to Mr Mallia that the Adi tender was discarded by the Works 
Division Adjudicating Board for three main reasons: 
 
1. The duration of the Environmental Assessment was given as 16 weeks 

which exceeded by far the period of five weeks allocated in the tender. 
 
2. The tendered bid of Lm6,292.12 would be exceeded by an unknown 

amount since it excluded document production costs, data requisition 
costs and work arising from MEPA’s requests for clarification, as well as 
fees and expenses arising from presentations to MEPA. 

 
3. The payment terms of 50% prior to commencement and 50% before 

submission of the final report were also not acceptable. 
 
Mr Mallia explained that the five weeks mentioned in the tender documents 
was too short and that the duration of the Environment Assessment would be 
affected by the weather.  He continued by saying that their offer included one 
copy of the report since the tender documents did not specify the number of 
reports required.  Mr Mallia also stated that they were ready to vary their 
payment terms and accept payment after completion of the report. 
 
Mr Mario Schembri of AIS Environmental Ltd stated that they had found no 
difficulty in quoting for the work required by the tender.  They had quoted a 
lump sum for the work required and they had budgeted for twenty copies of the 
report.  Mr Schembri also confirmed that they would be able to complete the 
Environmental Assessment in the period of 5 weeks as required by the tender. 
 
When it was pointed out to Mr Schembri that their quotation specifically 
excluded the Coordination Report, Mr Schembri replied that their lump sum 
quote include all the work required and that the Coordination Report must have 
been excluded by mistake. 
 
After hearing the submissions made by all the parties the General Contracts 
Committee came to the following conclusions: 
 
1. The tender documents should contain all the information necessary for the 

submission of unequivocal bids.  In this case the map showing the Area of 
Influence should have been included as well as the number of reports 
required. 

 
2. Both offers were defective since the final cost could not be determined.  

The Adi tender did not include a number of costs while the AIS tender did 
not include the cost of the Coordination Report.  Whether this was a 
mistake or not is immaterial. 
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For the reasons above the General Contracts Committee agreed that the tender 
should be re-issued.  The Committee also agreed that the deposit should be 
refunded. 
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Case No. 9 
 
Meeting of the General Contracts Committee 
 
10 July 2006 
 
Health Division – Tender for the Supply of Uniforms:- 

Advert No. 5/06 Uniforms for Female Enrolled Nurses 
(DH 1825/2005) 
Advert No. 6/06 Uniforms for Female SRNs 
(DH 1826/2005) 
Advert No. 7/06 Uniforms for Male Nurses 
(DH 1827/2005) 
Advert No. 8/06 Uniforms for Midwives, Nursing Officers 
(DH 1828/2005) 

 
Rags Shirting objected to the decision of the Health Division to award four 
tenders for nursing staff uniforms to Lineae Ltd. 
 
The following persons were present for the hearing:- 
 
Health Division  Mr Joe Degiorgio 
 
Rags Shirting   Dr Karol Aquilina 
    Mr Mario Farrugia 
 
Lineae Ltd   Dr Carmel Chircop 
    Mr Joe Farrugia 
    Ms Ruth Farrugia 
 
Further to the letters of objection of the 14 June 2006, Dr Karol Aquilina, on 
behalf of Rags Shirting, stated that the Health Division had failed to request 
tenderers to provide a certificate issued by the Employment and Training 
Corporation indicating the number and details of employees registered with the 
Corporation as required by Article 1 of the Special Conditions.  The tender 
involved the manufacture of uniforms after taking the individual measurement 
of staff and the ETC certificate would have shown that Rags Shirting had the 
necessary human resources to carry out the work. 
 
Dr Karol Aquilina further stated that the Health Division did not submit the 
samples of material provided by his client for testing.  The Health Division 
only tested the material of the cheapest tenderers and this was prejudicial to his 
client. 
 
Mr Joe Degiorgio, on behalf of the Health Division, stated that the tenders in 
question were for the supply of uniforms and that the submission of ETC 
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certificates was not mandatory in tenders for supply as clearly stated in the 
second paragraph of Article 1 of the Special Conditions.  The tenders were for 
loose fitting uniforms but the successful tender was still required to take 
individual staff measurements in order to supply uniforms of the right sizes.  In 
this case, the Health Division had requested an ETC certificate from the 
successful tenderer since it was the first time that Lineae Ltd had won a tender 
from the Health Division. 
 
Mr Degiorgio confirmed that the procedure adopted by the Health Division was 
to submit for testing the material provided by the cheapest tenderer and then 
proceed with the testing of the next cheapest offer if the cheapest tender did not 
pass laboratory testing.  This was according to normal tendering procedures. 
 
Dr Carmel Chricop, on behalf of Lineae Ltd submitted that the tender offered 
by his client was according to the specifications required.  A tenderer could 
offer uniforms made of silk but these would not be according to the 
specifications since they would be over-specified. 
 
After deliberating on the submissions made, the General Contracts Committee 
agreed that the Health Division had correctly followed the normal procurement 
procedures and resolved that the objections by Rags Shirting should not be 
upheld.  The General Contracts Committee also agreed that the deposits paid 
should be forfeited. 
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PART 2 
 

Complaints decided by the 
Public Contracts Appeals Board 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 58 
 
RE: CT 2394/2005 – Advert No CT 259/2005: Tender for the Supply, 
Delivery, Installation and Commissioning of a Portable Wheel Washing 
Unit at the entrance of the Magħtab Waste Management Complex 
 
This call for tenders, published in the Maltese Government Gazette 
on 05 August 2005 was issued by the Department of Contracts following a 
request transmitted to the latter by WasteServ Malta Ltd. 
 
The closing date for this call for offers was 06 September 2005. 
 
Messrs WasteServ Malta Ltd appointed an Evaluation Board consisting of 
Messrs: 
 
Ing Aurelio Attard – Chairman 
Ing Vladimir Filipovic – Member 
Ing Stephen Dimech  – Member 
 
to analyse a total of three (3) offers submitted by different tenderers. 
 
The global estimated value of the contract in question was Lm 40,000. 
 
Following recommendations made by the Evaluation Board to the 
General Contracts Committee for the latter to award the tender to 
Messrs William Gatt (Lm 38,285), Messrs S R Services Ltd on behalf of 
Frutiger Baumachinen & Co. filed an objection on 16 November 2005. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 25 January 2006 to discuss this objection. 
 
Present for the hearing were: 
 
S R Services Ltd / Frutiger 
 Mr Urs Frutiger – Witness 
 Dr Joseph Ellis LL.D 
 Mr Ray Muscat 
 Ms Sarah Muscat 
 
Messrs William Gatt 
 Mr William Gatt 
 
WasteServ Malta Ltd 
 Dr Stefan L Frendo LL.D 
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Evaluation Committee 
 Ing Aurelio Attard – Chairman 
 Ing Vladimir Filipovic – Member 
 Ing Stephen Dimech – Member 
 
Following the Appeals Board Chairman’s brief introduction relating to this 
case, the representatives of S R Services Ltd/Messrs Frutiger were invited to 
give a resume’ of what lead to the lodging of their objection.  This was 
followed by WasteServ Malta Ltd’s legal representative’s reply and the 
witnesses’ testimony. 
 
In his opening statement, Dr Joseph Ellis said that in his clients’ view they 
were being somewhat hindered in their submissions due to lack of information 
provided relating to the equipment that had been chosen by the Evaluation 
Committee and the General Contracts Committee respectively.  He pointed out 
that (i) the Secretary PCAB had refused to furnish them with such information, 
(ii) the analysis report was extremely scant and (iii) WasteServ Malta Ltd’s 
letter dated 20 December 2005 lacked the required information.  Dr Ellis said 
that the primary scope of having access to such information ‘a priori’ was to 
prove that their equipment was better value for money viz-a-viz the chosen 
equipment.  The PCAB remarked that, once it was known that their product 
was comparably better than that of their competitor, this implied that they were 
already in possession of facts.  Also, it was emphasised that the PCAB 
did not allow for ‘fishing expeditions’ and that an appellant was expected to 
possess solid grounds regarding an objection before this is filed.  Furthermore, 
the PCAB explained that it could not allow for the divulging of such 
information because it could possibly contain commercial data that was 
deemed to be confidential.  This line of reasoning was also expressed by 
WasteServ Malta Ltd’s representatives. 
 
The PCAB said that, rather than making a comparative analysis between the 
two offers, the appellants needed to prove that their offer was technically 
acceptable and to state why in their opinion they were wrongly judged. 
 
Mr Urs Frutiger, President and owner of Frutiger Company (based in 
Switzerland) on taking the witness stand, claimed that his company had been 
concentrating on the production and sale of wheel-washing units for these last 
20 years and that they were market leaders worldwide.  He claimed that their 
philosophy was to solve every problem concerning dirty roads. 
 
Mr Frutiger testified that they had decided to submit their tender for the wheel-
washing unit after visiting the Magħtab site, after checking the soil condition 
and after observing trucks leaving the Magħtab landfill.  The witness said that 
they based their tender on the information gathered during his familiarisation 
visit on site. Mr Frutiger declared that the situation at this landfill was not easy 
especially when the soil was wet. 
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Mr Frutiger said that they submitted two offers – Option A (Moby Dick Quick 400) 
- Option B (Moby Dick Quick 939). The length of the washing elements of the 
second unit was 939cm which allowed 3 revolutions of the wheel.  He said that 
this unit was rather expensive because of the length of the washing platform.  
However, the washing effect of this option was very good because the wheels 
of the vehicles would be absolutely clean.  According to the same witness, the 
other unit, which was cheaper but smaller, was suitable for sandy conditions.  
Furthermore, the wheels were only washed during one revolution because the 
washing elements were only 4m long.  He said that this unit was also good but 
the washing results could not be 100% effective in wet conditions if the truck 
drivers drove very fast through the unit.  However, Mr Frutiger explained that 
the washing results would be efficient if drivers were advised to drive slowly, 
to stop on the unit and/or to drive backwards.  He emphasised that both options 
met all the technical specifications of the tender. 
 
The witness claimed that he highlighted these problems in the tender because a 
wheel washing unit to be effective needed to have a long washing platform 
which allowed two or three revolutions of the wheel.  He contended that they 
should have specified the length of the washing platform in the specifications 
because if they installed a small unit they would not solve the dirt problem on 
the roads. 
 
He claimed that it was not possible for the recommended tenderer to provide 
such a long unit for that price because these were rather expensive. 
 
Dr Stefan Frendo, in his capacity as legal representative to WastServ Malta Ltd, 
said that by this objection the appellants were attacking the evaluation carried 
out by the Adjudication Board.  He explained that when one attacked the 
discretion or put into doubt the discretion of an Evaluation Board, one must not 
try to substitute the discretion of the Evaluation Board with the discretion of the 
PCAB unless there were compelling issues that the Evaluation Board had 
committed a severe error of judgement that was motivated by wilful 
misconduct or negligence or fraud.  The lawyer said that this did not arise in 
this case.  Dr Ellis responded that, in spite of what had been stated by Dr 
Frendo, the regulations did not limit the PCAB in carrying out a complete and 
detailed re-examination of the reasons brought forward by the adjudication 
board for the discarding of any particular tender. 
 
Dr Frendo continued by stating that, as far as the appellants’ offer (Option A) 
was concerned, it was Mr Frutiger himself who had declared that the unit was 
insufficient for their purposes.  Thus, in the prevailing circumstances, the 
Evaluation Committee’s only alternative was to consider favourably the 
cheapest compliant offer, namely that of Messrs William Gatt (Tenderer No 1 – 
Offer A). 
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Mr Aurelio Attard, Chairman Evaluation Committee, who was the second 
witness to take the stand, testified that the introduction of the tender document 
stipulated that ‘This tender provided for the supply, delivery, installation and 
commissioning of one (1) portable wheel washing unit to effectively pressure-
wash and clean wheels of vehicles leaving the Magħtab Waste Management 
Complex managed by WasteServ Malta Ltd, hereinafter referred to as “The 
Company”. ’  He said that the appellants had submitted two options for this 
tender and that in the Wheel Washer Specification Form the tenderer indicated 
that both units were capable of handling 60 vehicles per hour. 
 
Also, the same witness made reference to Mr Frutiger’s letter dated 
5 September 2005 which was submitted with their offer, wherein it was stated 
that: 
 
‘The following offer (Variation A) meets all specifications mentioned in the 
tender.  Because the length of the washing elements is only 4m, the wheels are 
only washed during 1 revolution.  Together with the tendency of the truck 
drivers to drive too fast through the system the washing result will be 
insufficient.  If you choose this variation it is important to advice the drivers to 
drive very slowly.  During wet periods with a maximum degree of soiling it 
might be necessary to stop on the unit with every wheel and/or to drive 
backwards.’ 
 
Mr Attard claimed that by this statement the tenderer highlighted a risk that, 
with this type of wheel washer, they would not be capable of handling the 
maximum of 60 vehicles per hour and that they would not be able to achieve an 
optimum performance especially during peak hours. 
 
Furthermore, he said that, theoretically, this system could be manageable but 
they had to take into consideration the local scenario since the drivers were 
undisciplined.  He claimed that it would be very difficult to manage and 
convince them to drive slowly or occasionally to reverse into the wheel 
washing unit.  In reply to a specific question by the PCAB, Mr Attard declared 
that they did not enquire whether they would encounter similar problems with 
the recommended tenderer.  However, he claimed that their performance would 
be monitored as they went along.  Here, his is attention was drawn to the fact 
that it was indispensable for Adjudication Boards to evaluate all offers properly 
‘a priori’ and on the same conditions and criteria. 
 
Continuing, Mr Attard said that the Evaluation Committee maintained that once 
the larger unit (Option B) met the 60 vehicles per hour condition, it was very 
unlikely that the smaller one (Option A) would meet such requirement.  Here, 
Mr Frutiger explained that in their tender it was indicated that both units could 
handle 60 vehicles per hour because the time taken to wash the wheels did not 
depend on the length of the units but on the speed of the vehicles as they were 
driven through the system.  He declared that both units could have the same 
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capability, because if the drivers drove their trucks too fast through the 4m unit 
(Option A), the washing result would not be sufficient. However, if the drivers 
drove slowly, their wheel washing station would be effective because then each 
vehicle would stay longer on the system (more than the normal 20 seconds but 
less than 60 seconds). 
 
With regard to the offer submitted by the recommended tender, Mr Attard 
declared that the length of the washing platform was 11.48m.  Following this, 
Mr Frutiger intervened to explain that the actual length of the washing platform 
was only 5m because of the ramps.  Mr Attard confirmed that in their 
evaluation they took into consideration the whole measurement of 11.48m. 
However, he pointed out that as the washing elements of Messrs Frutiger had a 
length of 4m, the wheels were washed during 1.2 revolutions contrary to that of 
the recommended tender which was 1.8 revolutions.  Mr Frutiger insisted that a 
system needed to have more than 2 revolutions in order to be effective. 
 
When Mr Attard said that the pressure of the spray water of the units pertaining 
to the recommended tenderer was 6 bars and that of the appellant was only 2 
bars, Mr Frutiger intervened by stating that there were two philosophies of 
wheel washing systems - the first had high pressure with low volume of water 
and the other had low pressure with high volume of water.  He said that the 
Moby Dick used the latter system because they only needed to wash the mud 
from the tyres and the chassis.  Mr Frutiger contended that their target was not 
to clean the vehicles but to clean the roads.  Here, Mr Muscat presented a 
document to demonstrate the difference between the two philosophies.  With 
regard to the volume of water, when Dr Frendo remarked that water in Malta 
was expensive and scarce, Mr Frutiger stated that no water was wasted because 
their system had no ramps and had a recycling tank. 
 
As regards specifications, Mr Attard confirmed that the length, pressure and 
volume of water were not specified in the tender.  However, he pointed out that 
the technical specifications indicated in the tender document were the 
minimum requirements. Mr Attard was of the opinion that the tender document 
was complete, however, he declared that with hindsight it could have included 
more specifications. 
 
During his testimony, Mr Attard said that in view of the permit restriction 
imposed by MEPA they had to ensure that the wheel washing station was 
effective. However, when he was asked to state whether he was comforted that 
they were going to meet the MEPA requirements with the recommended offer, 
he replied that they were not 100% comfortable. Furthermore, he said that if 
Mr Frutiger had not been so sincere when highlighting such problems related to 
the length of the Moby Dick 400, they might have recommended their offer. 
 

In his short intervention, Mr William Gatt highlighted the fact that (i) the motor 
and generator (60kVA vs 13kVA) of his product were more powerful than that 
offered by Messrs S R Services / Frutiger, (ii) the unit offered by his Company 



34 

was safer because the power-washer was inbuilt in the unit, and (iii) they 
needed less construction works since the water tank formed part of the unit 
itself. 
 
In his concluding remarks, Dr Ellis said that from the outcome of these 
proceedings it resulted that there were no grounds to disqualify  
Messrs S R Services / Frutiger’s offer and to award the contract to a tenderer 
who offered much more expensive equipment. He contended that in the 
prevailing circumstances the decision should be changed by awarding the 
tender to his clients. 
 
Dr Frendo concluded by stating that in his testimony Mr Frutiger declared that 
their Option A was intended for sandy and not muddy situations.  He claimed 
that in view of the problems highlighted in Mr Frutiger’s letter, the Evaluation 
Committee was more comfortable in recommending Messrs Gatt’s offer Option 
A.  Dr Frendo emphasised that once it had been established that there was 
nothing fundamentally flawed or wrong with the Evaluation Committee’s 
decision, then the PCAB had no alternative but to confirm their 
recommendation. 
 
Dr Ellis responded by stating that since the Adjudication Board did not seek 
clarifications there was a major shortcoming in its workings. However, 
Dr Frendo rebutted by stating that a clarification was to be sought only when 
the need arose, which was not the case at that point in time. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
1. having noted that the appellants, in terms of their ‘reasoned letter of objection’ 

dated 16 November 2005, and also through their verbal submissions presented 
during the public hearing held on the 25 January 2006, had objected to the 
decision taken by the General Contracts Committee who considered the 
tender submitted by them as “non-compliant / unacceptable for award”; 

 
2. having noted the appellants’ arguments and points raised in favour of 

their offers to demonstrate that both their options meet all the technical 
specifications of the tender; 

 
3. having taken note of the appellants’ principals’ genuine approach in the 

submission of their offer which was intended to draw the Evaluation 
Committee’s attention as to the best way to derive maximum 
effectiveness from the preferred option being submitted; 
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4. having noted Mr Attard’s claim that by Mr Frutiger’s statement the 
tenderer highlighted a risk that, with this type of wheel washer, they 
would not be capable of handling the maximum of 60 vehicles per hour 
and that they would not be able to achieve an optimum performance 
unless certain specific conditions were observed, especially during peak 
hours; 

 
5. having taken note of the Evaluation Committee’s consideration given to 

the fact that, in their opinion, local drivers were undisciplined thus not so 
inclined to having a system which necessitates such drivers to slow down; 

 
6. having established that the Committee did not enquire whether they 

would encounter similar problems (as raised by appellants in their offer) 
with the recommended tenderer as, according to Mr Attard, the 
performance of the system provided by the latter would be duly 
monitored following implementation; 

 
7. having also established that in their evaluation of the preferred tenderer, 

committee members had erroneously considered the whole length of the 
washing platform, namely 11.48m instead of the operational length of 5m; 

 
8. having noted that the washing elements of the system offered by Messrs 

Frutiger had a length of 4m, the wheels were washed during 
1.2 revolutions and that of the recommended tender which was 
1.8 revolutions; 

 
9. having taken note of Mr Fruiger’s claim that a system needed to have 

more than two (2) revolutions in order to be effective, which was not 
contested; 

 
10. having established that the length, pressure and volume of water were not 

specified in the tender and that Mr Attard declared under oath that with 
hindsight the tender document could have included more detailed and 
precise specifications; 

 
11. having taken note of Mr Attard’s testimony who, under cross-

examination, declared that he is not 100% comfortable that the preferred 
tenderer’s offer would ultimately meet the stringent MEPA requirements; 

 
12. having heard Mr Attard state that if Mr Frutiger had not been so sincere 

when highlighting such problems related to the length of the Moby Dick 400, 
the Evaluation Committee might have recommended their offer 

 
reached the following conclusions:- 
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1. Once the Chairperson of the Evaluation Committee, at a point in time, 
during the hearing, acknowledged that, following the evidence heard 
during the sitting, he was no longer confident that the awarded tender 
would, after all, meet MEPA' s requirements; 

 
2. Once it is also clear that the tender specifications were not drafted in a 

comprehensive manner and lacked sufficient technical details; 
 
3. Furthermore, once it seems also evident that the Evaluation Committee 

overlooked certain important details while deliberating on the award of 
this tender thus enabling an offer to be placed at an advantage over 
another one; 

 
4. As a consequence to all points raised during the hearing, especially to ‘1, 

2’ and ‘3’ above, the appellants’ objection to the decision reached by the 
General Contracts Committee to award the contract to Messrs William 
Gatt, is upheld by this Board.  Also, this Board recommends that this 
tender be re-issued in a more detailed manner 

 
Finally, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
17 February 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 59 
 
RE: CT 2114/2005 – Advert No CT 201/2005: Tender for the Procurement 
of New Equipment for the Public Health Laboratory of Malta (Lot 3) 
 
This call for tenders, published in the Maltese Government Gazette on 
14 June 2005 was issued by the Department of Contracts following a request 
transmitted to the latter by the Department of Health. 
 
The closing date for this call for offers with a global estimated value of contract 
being Euro 60,000 (approximately Lm 25,000) was 09 August 2005. 
 
An Evaluation Board consisting of Messrs: 
 
Dr Natasha Azzopardi Muscat – Chairperson 
Mr Paul Bezzina – Secretary 
Ms Rose Schembri – Member 
Mr Albert Gambin – Member 
Mr Jesmond Farrugia – Member 
 
was appointed to analyse a total of three (3) offers submitted by different 
tenderers. 
 
Following receipt dated 25 November 2005 of a formal notification from the 
Director General (Contracts) whereby they were informed that ‘all submitted 
tenders for Lot 3, including’ their ‘own have been adjudicated as technically 
non-compliant’ Messrs International Medical Services & Supplies Co. Ltd 
(I.M.S.S Co. Ltd) acting on behalf of Angelantoni Industrie SpA filed an 
objection on 30 November 2005. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 25 January 2006 to discuss this objection. 
 
Present for the hearing were: 
 
I.M.S.S. Co Ltd obo Angelantoni Industrie SpA 
 Mr Emanuel J Borg  – Managing Director 
 Mr Noel Pace  – Technical Manager 
 
Ministry of Health 
 Mr Joseph Galea (B.Com) 
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Evaluation Committee 
 Dr Natasha Azzopardi Muscat – Chairperson 
 Mr Paul Bezzina  – Secretary 
 Ms Rose Schembri   – Member 
 Mr Albert Gambin   – Member 
 Mr Jesmond Farrugia   – Member 
 
In their opening statement the representative of Messrs International Medical 
Services & Supplies Co. Ltd (I.M.S.S. Co Ltd), acting on behalf of Angelantoni 
Industrie SpA, gave a brief overview as to what prompted them to file the said 
objection. 
 
Mr Emanuel Borg, Managing Director I.M.S.S. Co Ltd, stated that they lodged 
their objection because, contrary to what was communicated to them, they were 
of the opinion that they were in compliance with technical specifications. 
Furthermore, he said that they had replied to all the clarifications as required by 
the Evaluation Committee. However, Mr Borg did not exclude the possibility 
that there could have been some misunderstanding with regards to specific 
matters relating to their offer. 
 
The appellants’ representative said that, in reply to the Evaluation Committee’s 
clarifications, Angelantoni Industrie SpA (i) certified that the safety Herasafe 
KS 12 was Class II B2, (ii) confirmed that the unit could take formalin to 
disinfect the HEPA filter and (iii) confirmed that the unit was supplied with 
two extractor fans.  However, he alleged that the clarifications requested on the 
latter two points might not have been clear.  Mr Borg explained that their 
foreign principals asked the Evaluation Committee to discuss the matter 
regarding extractors with the local representatives to ensure that what would 
ultimately be provided would meet their specific requirements. 
 
Dr Azzopardi Muscat, Chairperson of the Evaluation Committee, said that 
during the evaluation process it was noted that some of the items offered by 
Angelantoni Industrie SpA did not meet certain specifications.  She explained 
that they could have discarded their offer but they decided to seek clarifications 
to ensure that what was offered met their requirements.  However, 
unfortunately, the replies given were still not satisfactory.  Furthermore, she 
said that at that stage they were not in a position to comply with the 
Angelantoni Industrie SpA’s request to enter into discussion with their local 
dealer I.M.S.S. Co Ltd. 
 
On cross-examination, Mr Jesmond Farrugia, a member of the Evaluation 
Committee, confirmed that one of the clarifications dealt with the formalin 
vaporiser which, in spite of the fact that it was specifically requested in the 
specifications, was not offered.  He said that appellants offered an alternative 
method of sterilisation which was UV irradiation.  When they enquired whether 
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this system could replace the formalin vaporiser the reply given did not satisfy 
their requirements. 
 
With regard to the extractor fans, Mr Farrugia said that, when they sought 
clarification thereon, Angelantoni Industrie SpA referred them to their local 
dealer I.M.S.S. Co. Ltd to discuss the matter with them. 
 
As regards the other issue mentioned by Mr Borg in his opening statement, Mr 
Farrugia said that in the tender they specified that the cabinet had to be Class 
11 B2 because this was a total exhaust system.  He maintained that in their 
reply Angelantoni Industrie SpA declared that ‘The total exhaust can not be 
offered from our side.’.  He confirmed that even the literature submitted 
indicated that it was not total exhaust. 
 
Replying to Mr Farrugia’s testimony, Mr Borg claimed that their principals told 
them that the product they offered was Class B2 and that it was total exhaust 
100%.  Dr Azzopardi Muscat rebutted by stating that the tenderer’s literature 
and catalogues clearly indicated otherwise.   
 
At this point, Mr Noel Pace, also representing I.M.S.S. Co. Ltd., tabled a 
document which contained the relevant literature and which he claimed was 
submitted to the Department of Health.  On examining this document, Mr 
Farrugia pointed out that the design demonstrated that it was not total exhaust 
type because some of the air was re-filtered into the cabinet. 
 
In her concluding remarks, Dr Azzopardi Muscat reiterated that when they 
examined the literature they could have discarded the offer but, in spite of the 
clarifications sought, they were still not in a position to award the tender 
because the suppliers were out of specifications. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 30 November 2005, and also through their verbal 
submissions presented during the public hearing held on the 
25 January 2006, had objected to the decision taken by the General 
Contracts Committee communicated to them in terms of the letter dated 
25 November 2005, informing them that the tender submitted by them 
was not in compliance with technical specifications; 

 
• having established that, in Mr Borg’s own admission, certain 

clarifications submitted by them may not have been clear; 
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• having ascertained that the Evaluation Committee not only ensured a level 
playing field but instead of discarding their offer, the Committee decided 
to seek clarifications to do away with any doubt that what was offered by 
Messrs I.M.S.S. Co. Ltd. met their requirements; 

 
• having heard and examined appellants’ arguments for insisting that their 

tender fully met the tender specifications and having heard Committee 
members explaining in detail, under oath, how appellants did not offer 
what was required or specified in the Tender Document (e.g. ‘formalin 
vaporiser’ and the ‘Class 11B2 cabinet’); 

 
• having noted that the literature and catalogues which were presented did 

not corroborate the appellants’ verbal claims of compliance with technical 
specifications as requested in the Tender Document; 

 
reached the following conclusions:- 
 
1. the clarifications provided to the Evaluation Committee by the appellants 

as well as the arguments raised by the same appellants during the hearing, 
were not convincing; 

 
2. the methodology adopted by the Evaluation Committee was not only in 

line with normal praxis but even operated beyond what is normally 
required in similar circumstances; 

 
3. In consequence to 1 and 2 above, the appellants’ objection to the decision 

reached by the General Contracts Committee to deny Messrs I.M.S.S Co. 
Ltd from being considered further as regards this particular tender is not 
upheld. 

 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
 
17 February 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 60 
 
RE: CT 2485/2005 – Advert No CT 300/2005: Tender for Geotechnical 
Investigations for the Malta South Sewage Transmission Infrastructure 
 
This call for tenders, published in the Maltese Government Gazette on 
04 October 2005 was issued by the Department of Contracts following a 
request transmitted to the latter by the Water Services Corporation. 
 
The closing date for this call for offers was 03 November 2005 and the 
global estimated value of contract was Lm 30,000 (excluding VAT). 
 
The Water Services Corporation appointed an Evaluation Committee consisting 
of: 
 
Ms Carmen Grech – Chairperson 
Ing Stefan Cachia – Secretary 
Eng Adin Bundic – Member 
Ing Paul Micallef – Member 
Perit Carmel Ellul – Member 
 
to analyse a total of two (2) offers submitted by different tenderers. 
 
Following recommendations made by the Evaluation Board to the 
General Contracts Committee for the latter to award the tender to Messrs Ballut 
Blocks Ltd (Lm 27,256.11, VAT inclusive), Messrs Terracore Geo Services Ltd, 
filed an objection on 21 December 2005. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 01 February 2006 to discuss this 
objection. 
 
Present for the hearing were: 
 
Terracore Geo Services Ltd 
 Mr Alfred Xerri (Director, and Consortium Partner) 
 Dr Vince Galea LL.D 
 Mr Anthony Cassar A & CE, C.Eng. F.I.C.E. 
 
Ballut Blocks Services Ltd 
 Mr Paul Vella (Director) 
 Mr Joseph Gatt A & CE 
 Dr Massimo Vella LL.D 
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Water Services Corporation – Evaluation Committee 
 Ms Carmen Grech – Chairperson 
 Ing Stefan Cachia – Secretary 
 Eng Adin Bundic – Member 
 Ing Paul Micallef – Member 
 Perit Carmel Ellul – Member 
 
In their opening statement, the representative of Messrs Terracore Geo Services Ltd, 
gave a brief overview as to what prompted them to file their objection. 
 
Mr Anthony Cassar, representing the appellants, commenced his intervention 
by stating that their objection was based on the Technical Offer and its 
evaluation.  He claimed that the recommended tenderer, namely Ballut Blocks 
Services Ltd, did not comply with the tender’s requirements which ‘inter alia’ 
specified that (i) prospective bidders had to submit the names and curricula 
vitae of Key Experts (emphasizing that it was not the singular ‘Key Expert’), 
(ii) they had to have at least 5 years experience in carrying out such works and 
that, iii) site investigations and laboratory testing had to be carried out 
according to BS 5930 and BS 1377 respectively. 
 
The appellants’ representative claimed that Ballut Blocks Services Ltd 
submitted the name and CV of one Key Expert only while they submitted two, 
one relating to a Geotechnical Engineer and another relating to an Engineering 
Geologist. As regards experience he maintained that their competitor started 
doing site investigations only recently. At this stage Arch. Cassar made 
particular reference to two tenders that were issued by the Water Services 
Corporation for similar works and awarded to Terracore Geo Services Ltd, 
namely Malta North Sewage Treatment Plant and Gozo Sewage Treatment 
Plant.   He stated that Ballut Blocks Services Ltd did not tender for these works 
because they were not yet established in carrying out such investigations.   He 
claimed that in spite of the fact that the terms of reference specified that the 
reporting and laboratory tests had to be conducted in accordance with 
established British Standards (BS), the recommended tenderer presented an 
‘ISO Certificate’. It was contended that the BS was only used by the British 
and that in mainland Europe they used different standards. 
 
Mr Alfred Xerri, also acting on behalf of Messrs Terracore Geo Services Ltd, 
alleged that Ballut Blocks Services Ltd were ill-equipped and did not have the 
know-how to carry out site investigations. He produced photographs and other 
documentary evidence. The PCAB intervened to point out that the parties 
should limit themselves to this particular tender and not to previous ones.  
Furthermore, it was explained that the PCAB’s function was to ensure that at 
evaluation stage the proper procedure had been followed. 
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Dr Vince Galea, acting as legal representative to appellants, claimed that the 
evaluation of the technical offers had to follow the procedures set out in the 
Public Contracts Regulations (LN 177 of 2005). He emphasised that the list of 
works carried out over the past five years had to be accompanied by certificates 
of satisfactory execution. 
 
Mr Paul Vella, Director, Ballut Blocks Services Ltd, rebutted the appellant’s 
remarks by stating that his Company had established itself in the local building 
and construction industry over the past 50 years and that they had always 
provided good quality works and services. He said that they were the first to 
introduce equipment in Malta to carry out piling works, after which, they had 
many requests for ground investigations.  In October 2000 they invested 
Lm57,000 in the purchase of equipment (drill) which was used to cut and test 
cores.  The appellant said that the fact that they did not tender for the two 
contracts mentioned by the representatives of Terracore Geo Services Ltd was 
irrelevant because a Company could be heavily involved in other works at 
specific moments in time necessitating that it refrains from tendering for further 
work due to overload of capacity potential.  He claimed that they carried out 
works of a similar nature in the private sector. Furthermore, he illustrated 
photographs as evidence of their competence in this field. Mr Vella said that, as 
far as this contract was concerned, they were going to be backed up by the 
services of an Italian Firm ‘Geomerid’ which had vast experience and qualified 
people in this type of work. He contended that once the information made 
available met the tender’s technical requirement, the adjudication board had no 
alternative but to award the contract to the cheapest tenderer. 
 
Dr Massimo Vella, acting as legal council to Messrs Ballut Blocks Services 
Ltd., pointed out that his clients had the necessary experience in this field. He 
said that once Ballut Blocks Services Ltd were involved in the construction 
industry, they had to carry out ground investigations on various building sites 
before building the foundations. Dr Vella claimed that Geomerid indicated 
three experts, namely, Dr Pino Rizza (Direttore Tecnico Geologo), Dr Alberto 
Scuderi (Direttore del laboratorio, Geologo) and Dottoressa Marilena Romano 
(Tecnico Sperimentatore Geologo). 
 
Architect Joseph Gatt remarked that, very often, they were unaware of such 
contracts because most probably the necessary ground investigations were 
carried out through direct orders or quotations. 
 
On cross examination, Ing Stefan Cachia, Secretary to the Evaluation 
Committee, testified that on the basis of the specifications, which were drawn 
by their consultants, they were satisfied that the tenders submitted by Ballut 
Blocks Services Ltd and Terracore Geo Services Ltd were both technically 
compliant and so the Evaluation Committee recommended the award to the 
cheaper tender. 
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In reply to a specific question by the appellants’ lawyer, Ing Cachia said that 
they did not specify ‘BS or equivalent’ because when they enquired on the 
matter they were informed that there were no equivalents.  He explained that 
‘BS’ was just a procedure that had to be followed during operations (in this 
case during drilling and testing) while the ISO Certificate was issued to certify 
that a company was capable of carrying out such works according to the 
international accepted norms. Thus, the ‘BS’ was a code of practice and the 
ISO was a certificate that was issued after a screening process.  He emphasised 
that the expert/s who supervised the drilling works and who prepared and 
submitted the report had to be ISO certified.  He said that if they did not do the 
work properly they would lose the ISO certification. When Dr Galea mentioned 
the fact that the ISO certificate made no reference to ‘BS’, Ing Cachia replied 
by stating that once they had an ISO Certificate this meant that they had to 
follow the BS procedure. 
 
When asked about the fact that in Form 5.6.6 – Experience as Contractor, 
Ballut Blocks Services Ltd included only two projects of a similar nature 
performed during the past 5 years, the witness said that in the tender document 
they did not specify the minimum number of such projects and so they were 
satisfied that they were technically compliant. With regard to the other list of 
‘Major projects undertaken by Ballut Blocks Ltd in recent years’, he said that it 
was assumed that these were carried out beyond the past 5 years. However, 
such lists indicated that the contractor had the necessary experience. Apart 
from this, they took into consideration the experience of the supporting 
Geologist Engineer who was responsible for the supervision of works on site 
and for the drawing of the report and also the fact that the works were going to 
be supervised by a company which was ISO Certified in carrying out such 
works. 
 
He rebutted Mr Cassar’s opening statement about ‘Key Experts’ by stating that 
this was a generic title and therefore there were no limitations on the number of 
Key Expert/s which had to be submitted.  He confirmed that Ballut Blocks 
Services Ltd’s Key Expert, namely Dr Alberto Scuderi, was involved in drilling 
and structural works and that he operated within a company that had a 
laboratory which could do ISO Certified testing. 
 
However, Mr Cassar insisted that they should have indicated two Key Experts 
because one had to be an Engineering Geologist to do the daily supervision and 
the other a Geotechnical Engineer to investigate the geotechnical 
characteristics of the cores. A this point, Ing Cachia drew his attention that a 
clarification was issued whereby it was stated that the term ‘geotechnical 
engineer’ should read ‘engineering geologist’. However, Mr Cassar said that 
geotechnical characteristics were investigated by a Geotechnical Engineer.  
 
Ing Cachia explained that, the geotechnical characteristics investigations are 
done by the client on the basis of the report submitted by the Engineering 
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Geologist.  They requested the report of the Engineering Geologist for it to be 
the basis for the Geotechnical Engineer to design the gallery according to the 
report.  The Geologist Engineer compiled the report and their Geotechnical 
Engineer would interpret that report. 
 
During Ing Cachia’s testimony, Dr Galea claimed that according to Regulation 
51 of the Public Procurement Regulations 2005 (LN 177 of 2005), Ballut 
Blocks Services Ltd should have submitted certificates of satisfactory 
execution for the most important works with the list of works carried out over 
the past five years.  The appellants’ lawyer contended that, in the absence of 
such certifications, the Evaluation Committee did not know whether the 
indicated two projects were in actual fact executed or whether they encountered 
any problems.  However, Dr Massimo Vella interpreted this regulation 
differently and maintained that this requirement was optional and not 
mandatory.  Ing Cachia confirmed that none of the tenderers had submitted 
such certifications and, therefore, all interested parties were on a level playing 
field.  At this point, the appellants’ lawyer intervened by stating that his clients 
did not need to submit such certificates because the fact that the WSC had 
effected payment for works carried out meant that they were satisfied with the 
execution thereof.  The PCAB, without specifically referring to this particular 
case, pointed out that this line of reasoning was not always correct.  
Furthermore, it was stated that if this was mandatory then all bidders, without 
any exception, were obliged to abide by this regulation. 
 
In his concluding remarks, Dr Galea said that from the outcome of these 
proceedings it resulted that this tender’s evaluation was based on assumptions 
and that Ballut Blocks Services Ltd did not satisfy certain requirements of the 
tender, such as ‘BS’, ‘Key Experts’ and ‘Experience as Contractor’.  He 
claimed that while Terracore Geo Services Ltd did an interminable number of 
projects in these last five years, the recommended tenderer carried out only two 
projects.  Also, he said that although it was indicated that prospective bidders 
had to submit the names of ‘Key Experts’, their competitors only submitted one 
‘Key Expert’. 
 
Dr Vella concluded by stating that the witness had clarified all issues raised by 
the appellants and it was established that the Adjudication Board determined 
the award of this contract on the cheapest price because both tenderers were 
found to be in compliance with the technical evaluation criteria. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 21 December 2005 and also through their verbal 
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submissions presented during the public hearing held on 1 February 2006, 
had objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered the appellants’ argument against the successful 

tenderer’s relevant track record and expected experience level relating to 
this particular tender; 

 
• having also noted that Messrs Ballut Blocks Services Ltd’s comment 

relating to the reason for the Company refraining from participating for 
similar tenders in the past as well as the Company’s emphasis on the fact 
that in this particular tender they are going to avail themselves of three 
Italian experts in the field; 

 
• having taken cognizance of the fact that the secretary to the Evaluation 

Committee testified that they were satisfied that both tenderers were 
technically compliant and that they proceeded by recommending the 
award of the tender to the cheaper offer; 

 
• having considered the testimony given by Ing. Cachia relating to issues 

concerning the ‘BS’ and ‘ISO certification’ as well as the application 
thereof in the Committee’s deliberation process leading to a favourable 
recommendation in favour of Messrs Ballut Blocks Services Ltd; 

 
• having also noted Ing. Cachia’s argument as regards the fact that the term 

‘Key Experts’ as used in the Tender Document was meant as a generic 
reference and did not imply any specific limitation/s on the number of key 
Experts which had to be submitted; 

 
• having also considered Dr Galea’s and Dr Vella’s arguments relating to 

the submission of certificates of satisfactory execution as well as Ing. 
Cachia’s comment during the hearing that none of the tenderers did, in 
fact, submit such certificates 

 
reached the following conclusions:- 
 
The Public Contract Appeals Board, having considered the proceedings during 
the hearing, feels that the Evaluation Committee could have given more 
attention to detail. 
 
However this Board is of the opinion that, notwithstanding the previous 
consideration, the arguments brought forward by appellants do not provide 
sufficient proof that the Evaluation Committee, have overlooked key issues 
whilst deliberating prior to their ultimate recommendation for the tender to be 
awarded to Messrs Ballut Blocks Services Ltd. 
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In consequence to the above, the appellants’objection to the decision, 
reached by the General Contracts Committee, to award the Contract to 
Messrs Ballut Blocks Services Ltd, cannot be upheld by this Board. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
 
17 February 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 61 
 
RE: CT 2114/2005 – Advert No CT 201/2005: Tender for the Procurement 
of New Equipment for the Public Health Laboratory of Malta (Lot 4) 
 
This call for tenders, published in the Maltese Government Gazette on 
14 June 2005 was issued by the Department of Contracts following a request 
transmitted to the latter by the Department of Health. 
 
The closing date for this call for offers with a global estimated value of contract 
being Euro 375,000 (approximately Lm 160,000) was 09 August 2005. 
 
An Evaluation Board consisting of Messrs. 
 
Dr Natasha Azzopardi Muscat – Chairperson 
Mr Paul Bezzina – Secretary 
Ms Rose Schembri – Member 
Mr Albert Gambin – Member 
Mr Jesmond Farrugia – Member 
 
was appointed to analyse a total of three (3) offers submitted by different 
tenderers. 
 
Following receipt dated 25 November 2005 of a formal notification from the 
Director General (Contracts) whereby they were informed that their ‘‘tender 
for Lots 1, 4 and 5 has not been selected due to technical non-compliance’ 
Messrs Technoline Limited filed an objection on 29 November 2005. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 01 February 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Technoline Ltd 
 Mr Ivan Vassallo – Sales and Marketing Manager 
 Dr Margaret Geissler – Product Specialist GCMS, Shimadzu 
   Europa GmbH 
 Dr Michael Sciriha – Legal Council 
 Mr Stephen Debono – Sales Manager, Scientific Division 
 
Cherubino Ltd 
 Dr Adrian Delia LL.D 
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Ministry of Health - Evaluation Committee 
 Dr Natasha Azzopardi Muscat – Chairperson 
 Mr Paul Bezzina – Board Secretary 
 Ms Rose Schembri – Member 
 Mr Albert Gambin – Member 
 Mr Jesmond Farrugia – Member 
 
As soon as the Chairman, Public Contracts Appeals Board (PCAB), initiated 
proceedings, Dr Adrian Delia, legal representative of Messrs. Cherubino Ltd, 
declared his interest in this hearing, stating that the main reason behind his 
client’s interest was that the latter’s tender was recommended for the opening 
of the financial offer. 
 
However, Dr Michael Sciriha, as legal representative of Technoline Ltd, 
insisted that it was the Adjudicating Board that had to defend its decision for 
not admitting his clients to proceed to the final stage of the tendering process 
and not the other party.  Here, Dr Delia insisted that he should not be precluded 
from intervening or making submissions. The Chairman PCAB ruled that for 
transparency’s and fairness’ sake they did not find any objection in giving all 
interested parties the opportunity to intervene.  However, it was made clear that 
the extent of their intervention would be determined by the PCAB. 
  
Furthermore, all interested parties and the PCAB agreed with Dr Sciriha’s 
request to conduct the proceedings in English. 
 
Then, the representatives of Technoline Ltd were invited to explain the motive 
of their objection.  This was followed by the Chairperson Evaluation 
Committee’s reply and the witnesses’ testimony. 
 
Dr Michael Sciriha said that the main issue of their objection was related to the 
specifications of the Mass Spectrometer.  He claimed that there was no 
quadrupole instrument that could function with liquid reagents and that only the 
Ion Trap worked with liquid reagents.  Dr Sciriha said that Technoline Ltd 
requested Dr Margaret Geissler, a scientist and an author of many publications, 
to explain the matter by way of scientific proof and relevant documentation. 
 
With regard to the other issue, that is, the gas distribution panel system, the 
appellant’s legal representative contended that his clients had given more than 
what was requested. 
 
Dr Natasha Azzopardi Muscat, Chairperson of the Evaluation Committee, said 
that when they examined Technoline Ltd’s initial bid it was noted that the gas 
distribution panel that had been offered was a change over system with alarms 
and not an overhead system as required in the technical specifications.  In spite 
of the fact that they did not meet the specifications, they gave the tenderer the 
opportunity to clarify the matter because they wanted to establish exactly what 
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was being offered before making a decision. She maintained that in reply to 
their clarification letter, Technoline Ltd submitted a different model and this 
was not an overhead distribution system but a wall mounted system.  Apart 
from this they offered three gas distribution panels instead of one. 
 
As regards Item 4.2 (Mass Spectometer), Dr Azzopardi Muscat contended that 
the model offered did not have the option of liquid reagents as requested in the 
tender specifications. 
 
Messrs Jesmond Farrugia, Principal Technical Office at the 
Medical Engineering Section, and Albert Gambin, Principal Scientific Officer, 
both members of the Evaluation Committee, and Mr Stephen Debono, 
Sales Manager, Technoline Ltd,  were the  three witnesses who testified on the 
issue of the overhead gas distribution panel system.  Other interventions on the 
subject matter were made by the representatives of the interested parties. 
 
During the witnesses’ testimony, reference was made to the relative tender’s 
specifications wherein tenderers were requested to quote for: 
 
‘an overhead gas distribution panel.  This panel shall be connected to the 
pipelines carrying high purity nitrogen, helium, hydrogen and air.  This panel 
shall have outlets to supply gases to the three units.  The gas panel shall have 
pressure gauges for each gas.  The panel shall accommodate the two units in 
this document and the other unit in Code No. 1CPHLGCMS001 as well as the 3 
units included in Code No: ICPHLHPLC001 while having space for future 
applications.  The quote shall include the installation and connection of this 
gas distribution panel to the existing pipeline.  Tenderers are invited to view 
the existing pipeline.’ 
 
On cross-examination by the PCAB, Messrs Farrugia and Gambin reiterated 
what the Chairperson Evaluation Committee had said in her opening statement 
regarding Technoline Ltd’s submission concerning the change over system, 
different model, wall mounted system and three panels. The first witness said 
that the literature submitted with appellants’ original offer indicated that it was 
a change over system from one cylinder to the other while Mr Gambin 
explained that the gas distribution system was required to supply gases to 
different instruments.  When Mr Vassallo, representing Technoline Ltd, asked 
the latter witness to state whether they had evaluated all items from 4.0 to 4.5 
as stipulated in Technoline Ltd’s offer, the reply given was in the affirmative. 
Mr Gambin identified the Labmaster (Item 4.5) as one of the items that did not 
conform to the specifications.  He explained that they wanted ‘an overhead gas 
distribution panel’ which could be used for all GC instruments mentioned in 
the tender and for future expansion. 
 
Mr Vassallo replied by categorically denying that they had changed their 
model.  He affirmed that, in their reply to clarifications, they submitted the 
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literature of one of the components of the gas distribution system that was not 
supplied with their original offer.  Mr Vassallo explained that in their original 
offer they submitted the literature of that part near the cylinder while after 
clarification they submitted the literature of another component near the 
instrument.  Also, he said that although Technoline Ltd offered three panels 
they could take only one because this could be connected with as many 
instruments as they could.  With regard to the overhead system, Mr Vassallo 
said that, technically speaking, this could be either ceiling mounted or wall 
mounted and that in the specifications it was not stipulated that the overhead 
system had to be suspended from the ceiling.  Mr Farrugia agreed with this 
statement, however, he contended that if the tenderer had visited the site when 
invited to do so they would have realised that the system required was not wall 
mounted because most of the walls were made of gypsum. 
 
Then, it was the turn of Mr Debono, representing Technoline Ltd, to take the 
witness stand.  On cross examination by Dr Sciriha, the witness declared that 
they offered a state of the art system that had both a gas audible as well as a 
visual alarm panel, gas intrinsically safe barrier and a wall mounted distribution 
panel.  However, he was of the opinion that the distribution panel was a 
peripheral item because its main function was just to distribute gases from the 
cylinders to laboratories so that gas would be available at instrument point.  
The witness pointed out that in actual fact the tender was issued for the 
laboratory equipment and not for the gas distribution panel system. 
 
In reply to a specific question on the number of panels offered, Mr Debono said 
that they did not offer one panel because in a central system if they had a 
problem they would end without gas distribution and none of the instruments 
would function.  Furthermore, Mr Vassallo explained that Technoline Ltd 
offered three panels instead of one because they always tried to exceed their 
customers’ expectations. He confirmed that the extra two panels offered were 
less than 1% of the total tender.  Dr Azzopardi Muscat responded by stating 
that this equipment was intended for a refurbished laboratory which was 
designed to function with one gas distribution panel system. 
 
Continuing, Mr Debono contended that Technoline Ltd offered all components 
that were required and stated also that they did not change the model. He 
testified that the literature submitted pertained to Item 4.5 Labmaster wall 
mount outlet point complete with regulator and that a ‘Labmaster’ was just a 
brand name.  At this point, Dr Azzopardi Muscat said that in view of the 
witness’ declaration they were withdrawing their statement that the appellant 
had offered a ‘different model’.  However, she declared that the Evaluation 
Committee still had reservation on whether one gas distribution panel as 
offered by Technoline Ltd could fulfil their requirement of having a single 
focal point for multiple user functions.  Here, Mr Farrugia explained that they 
required one panel with many outlets to accommodate three units plus future 
expansion.  He said that the other tenderers offered a panel with a number of 
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outlets and that they could expand on the same panel by simply increasing 
point/s on existing holes.  The witness maintained that the panel offered by the 
appellants was different because they had only one outlet for each gas while the 
others had 6 outlets for each gas.  However, Mr Debono declared that the panel 
they offered could meet all requirements stipulated in the specifications 
because they could increase branches from the regulator. 
 
In his concluding remarks on this issue, Dr Sciriha said that his clients had 
guaranteed that they offered more than what was requested.  Furthermore, he 
failed to understand how at that stage the Evaluation Board was being so 
enthusiastic in disqualifying the appellants on such a peripheral issue.  He was 
of the opinion that, on the basis of this matter, Technoline Ltd should be 
allowed to proceed to the final stage, that is, the opening of the financial offer. 
 
Here, Dr Delia maintained that it was the duty of the Evaluation Committee to 
ensure that the offers submitted were technically compliant with the 
specifications. 
 
Dr Azzopardi Muscat said that the remarks passed by the appellants’ lawyer 
were absolutely not acceptable because they were only doing their job.  She 
pointed out that, contrary to the impression given by the appellants’ 
representatives, the gas distribution panel was a crucial and central component 
for the laboratory because all equipment depended thereon to function.  She 
asserted that the appellants’ offer was rejected because it did not meet the 
technical specifications.  Finally, Dr Azzopardi Muscat said that, in spite of 
what was stated during these proceedings, they still had reservations on their 
offer because Technoline Ltd did not offer what was requested. 
 
At this stage, Dr Margaret Geissler, an Analytical Chemist, was called to take 
the witness stand to testify on the issue of the quadrupole which was mentioned 
by Dr Sciriha in his opening statement. 
 
On cross-examination by the same lawyer, Dr Geissler said that there were 
different types of Mass Spectrometers, amongst which was the Quadrupole as 
well as the Ion Trap.  She said that the tender asked for the Quadrupole 
detector, which was the instrument that had the highest performance, and in the 
technical specifications it was stipulated that ‘The Chemical Ionisation (C.I.) 
mode shall be able to operate with low pressure gases as well as liquid 
reagents such as acetonitrile’.  The witness contended that such an instrument 
did not exist because there was no quadrupole instrument that could function 
with low pressure gases as well as liquid reagents.  She explained that a 
Quadrupole detector always used gases for chemical ionisation and that the 
only instrument which used Liquid CI Reagents was the Ion Trap.  Therefore, 
once the specifications were considered to be scientifically nonsensical, the 
adjudication board should not have rejected Technoline Ltd’s offer because 
‘the model offered does not have the option of liquid reagents as requested in 
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tender specifications’.  However, Dr Geissler declared that, whatever they 
wanted to measure, could still be measured with the system offered by 
Technoline Ltd and that this was the most important instrument in the whole 
lot.  During her testimony she tabled various documents on the subject matter. 
 
Dr Azzopardi Muscat questioned why the appellants did not draw the 
Department’s attention once they knew that the specifications were incorrect or 
that they were asking for something that did not exist.  The Chairperson of the 
Evaluation Committee confirmed that they based their specifications on the 
literature that was available and that they based their decision on the literature 
that was submitted. 
 
Mr Vassallo responded by stating that they had two options – either approach 
the Director of Contracts or else interpret the specifications and elicit an 
advantage from these specifications.  He declared that although the instrument 
they offered did not use liquid reagents it could still meet their requirements. 
 
On cross-examination by the PCAB, Mr Albert Gambin, a member of the 
Evaluation Committee, declared that the specifications of the liquid reagents 
were based on the literature of one of the supplier’s brochures and that his offer 
was the only offer that complied with the specifications. 
 
Dr Delia considered Dr Geissler’s statement as a very serious accusation 
because she implied that they had offered something which did not exist.  Thus, 
he was of the opinion that they should be allowed to get somebody to defend 
their position. 
 
The PCAB declared that, in the prevailing circumstances, it was not in a 
position to conclude this case as it was faced with two technical and contrasting 
views.  Thus, it was ruled that it was a must to reconvene in order to establish 
whether the specifications were fictitious or not.  Both parties were requested to 
get their experts and the PCAB reserved the right to seek expert advice from an 
independent arbiter. 
 
Dr Azzopardi Muscat remarked that they could risk losing a whole project if 
they did not install the equipment within the next few days.  However, the 
PCAB pointed out that it could not take a decision on something that they did 
not know whether it existed or not. 
 
The sitting was adjourned for Monday, 20 February 2005 at 12:00 which was 
the earliest possible date that was convenient to everybody. 
 
For the resumption of the hearing on the agreed date, the following were 
present: 
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PCAB 
 Prof Anthony Seracino Inglott Technical Expert for the PACB. 
 
Technoline Ltd 
 Mr Ivan Vassallo Sales and Marketing Manager 
 Dr Margaret Geissler Expert Witness 
 Dr Michael Sciriha Legal Council 
 Mr Stephen Debono Sales Manager, Scientific Division 
 Prof Dr Luigi Mondello Expert Witness 
 
Cherubino Ltd 
 Dr Marcello Basile Cherubino Managing Director 
 Dr Adrian Delia    Legal Advisor 
 Dr Emyr Lewis    Expert Witness 
 
Ministry of Health - Evaluation Committee 
 Dr Natasha Azzopardi Muscat Chairperson 
 Mr Paul Bezzina   Secretary 
 Ms Rose Schembri   Member 
 Mr Albert Gambin   Member 
 Mr Jesmond Farrugia  Member 
 Dr Martin Shepherd   Expert Witness 

 
The Chairman, Public Contracts Appeals Board opened the meeting by stating 
that the purpose of this hearing was to clarify the issue relating to the 
‘quadrupole’.  He recalled that in the previous hearing, which was held on 
1 February 2006, Technoline Ltd called as witness Dr Geissler who claimed 
that there was no quadrupole instrument that could function with liquid 
reagents and that only the Ion Trap instrument worked with liquid reagents.  On 
the other hand, Cherubino Ltd’s legal representative claimed that such an 
instrument did exist and that it was possible for the latter to operate with low 
pressure gases as well as liquid reagents. 
 
For this hearing the PCAB was assisted by Prof Anthony Seracino Inglott, who 
was engaged as an independent arbiter to observe the proceedings and to report 
to the Board. 
 
The interested parties summoned the following expert witnesses: 
 
Technoline Ltd   Prof Dr Luigi Mondello 
    and 
    Dr Geissler Margaret 
Cherubino Ltd   Dr Emyr Lewis 
Evaluation Committee Dr Martin Shepherd 
 
Before the witnesses were called to take the stand, Dr Azzopardi Muscat 
pointed out that in drawing up the specification their experts relied upon the 
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IUPAC definitions.  IUPAC was the International Union for Pure and Applied 
Chemistry and was the world renowned authority on the matter. 
 
During the witnesses’ cross-examination, Dr Azzopardi Muscat said that one of 
the reasons that Technoline Ltd were disqualified was that from the information 
submitted there was no evidence that the model offered had the option of liquid 
reagents as requested in the tender specifications.  She drew the PCAB’s 
attention to the fact that although it was stated that the specifications were not 
clear, no requests for clarifications were ever received. 
 
Prof Dr Luigi Mondello presented his curriculum vitae to prove his 
qualifications in the subject matter and submitted information about the Ion 
Trap and the Quadrupole MS Analysers. 
 
On cross-examination by Dr Sciriha, Prof Dr Mondello declared that the Ion 
Trap and the Quadrupole were two different machines.  He said that although 
each used a different technique / approach for ionisation they could achieve the 
same result.  The witness explained in scientific terms how the Ion Trap and the 
Quadrupole worked and also indicated the advantages and disadvantages of 
each technique. 
 
Prof Dr Mondello declared that there was no instrument in the world that 
worked with liquid but always used gas which was taken from either the 
cylinder or the top of the liquid.  However, he said that the Quadrupole used 
high pressure gas and the Ion Trap used low pressure gas.  He maintained that 
the word ‘liquid’ in the specification was wrongly used. Prof Dr Mondello 
confirmed that although the Quadrupole could use liquid or gas on top of the 
liquid, there was no need to use liquid once gas was available. 
 
At this stage Prof Seracino Inglott asked the witness to state whether an Ion 
Trap and a Quadrupole could be interfaced and the reply given was in the 
affirmative. 
 
During his testimony, Prof Dr Mondello said that the tender’s specifications 
were very generic since they covered all the machinery that was on the market. 
He claimed that every company could participate either with an Ion Trap that 
used gas taken from the top of the liquid and/or Quadrupole with gas. 
 
Dr Martin Shepherd commenced his testimony by declaring that he was not 
involved in this tender and that he had no experience in Chemical Ionisation.  
The witness said that he was in Malta because he was managing a project at the 
Public Health Laboratory. With regard to the specifications, the witness said 
that those of the quadrupole were clear but those about Chemical Ionisation 
were less clear.  He declared that he preferred the Quadrupole Ion Trap because 
it was more flexible than the Quadrupole Mass Spectrometer. 
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Dr Shepherd said that a reagent could come as a liquid or gas and that both 
could give the same result in a Mass Spectrometer.  However, the witness said 
that he preferred the use of liquid reagents because they were safer. 
 
Dr Emyr Lewis, a Mass Spectrometer Specialist for Varian, confirmed that the 
tender specifications were very generic because they did not specify whether 
tenderers had to provide a Quadrupole Mass Spectra and/or a Quadrupole Ion 
Trap.  However, he claimed that the wording used in the specifications 
indicated that they were inclined towards the Ion Trap. As an example he 
mentioned the words ‘Selective Ion Storage’, ‘Chemical Ionisation’ and ‘low 
pressure gases as well as liquid reagents’.  He explained that they could store 
with an Ion Trap and not with mass filter and that they used low pressure 
ionisation for Ion Trap and high pressure ion source for Quadrupole Mass 
Filter. 
 
In reply to a specific question by Prof Seracino Inglott, Dr Lewis said that 
liquid reagents did not go into the Mass Spectrometer because only gas could 
go inside.  Furthermore, he said that although gas could be used with the Ion 
Trap, it was much easier and safer to use liquid. 
 
During his testimony Mr Gambin confirmed that Technoline Ltd’s offer was 
rejected because the instrument offered did not use liquid reagents.  In reply to 
a specific question by Prof Seracino Inglott, Mr Gambin said that they wanted a 
liquid reagent because it was cheaper, easier to handle, more flexible and 
provided a safer environment for the workers. 
 
On cross-examination by the PCAB, Mr Gambin said that in drawing up the 
specifications they tried to leave the tender open as much as possible and that 
they wanted to include the option of Quadrupole Ion Trap.  He maintained that 
the specifications were not based on a brochure of a particular company or 
brand and that they were drawn from a previous tender (which was not issued 
due to lack of funds) and after seeing different brochures. 
 
At this point Dr Delia asked Dr Lewis to state whether the machine of Varian 
was the only one in the world that used liquid reagents.  The reply given was in 
the negative because even Thermo produced Ion Traps.  Prof Dr Mondello 
intervened by saying that there was only one company in the world which 
produced the Quadrupole Ion Trap with the liquid reagents.  He insisted that 
the specifications were copied from a particular brochure and that the EU did 
not accept such things.  Dr Sciriha said that he was informed that only Varian 
used ‘acetonitrile’.  Here, Dr Azzopardi Muscat rebutted this statement by 
stating that this liquid reagent was mentioned as an example because they 
wrote ‘such as acetonitrile’ and that this liquid reagent was indicated because it 
was commonly used. 
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On taking the witness stand, Dr Sciriha asked Mr Farrugia to state whether he 
agreed that the tender’s specifications were identical to a particular brochure. 
However, the witness replied that he did not know because he was not involved 
in the drawing of the Mass Spectrometer’s specifications.  He claimed that it 
was Dr Michael Sammut who gave his scientific input for this particular item.  
When Prof Dr Mondello presented Mr Farrugia with a copy of the Varian 
brochure to compare the wording with the tender’s specifications, the witness 
said that he could see no statement on the brochure that was exactly like the 
specifications. 
 
On cross-examination by the PCAB, Mr Farrugia declared that the 
specifications were not based on any particular brand. 
 
Dr Geissler reiterated that a Quadrupole Mass Spectrometer did not function 
with Liquid Reagents but only used gas and that there were no advantages 
when using Liquid CI Reagents. 
 
In his concluding remarks, Dr Sciriha argued that as Technoline Ltd quoted 
with a gas reagent together with a quadrupole they should qualify within the 
terms and specifications of the tender.  Thus, he contended that justice required 
that the machinery offered by his clients should not have been disqualified at 
this initial stage. Dr Sciriha maintained that, once the specifications were not 
clear, they should give the tenderers the benefit of the doubt. 
 
Prof Dr Mondello contended that, once the tender was open and asked for 
liquid reagents and gas reagents, in substance a quadrupole with a gas reagent 
should be accepted within the context of this tender. 
 
Dr Delia concluded by stating that it was clear that while Technoline Ltd did 
not satisfy the characteristics of the Mass Spectrometer, the model offered by 
Cherubino Ltd had the possibility of having a liquid reagent in its chemical 
ionisation mode.  He insisted that the issue of advantages or disadvantages was 
irrelevant because it was not the issue. 
 
The session came to a close and the PCAB informed those present that it shall 
now await a formal report from its technical advisor, Prof Seracino Inglott, 
following which it shall deliberate and deliver its decision. 
 
Subsequent to this, the following report was submitted to the Board by 
Prof Seracino Inglott … 



58 

 

 
“Report of the Expert Consultant on Specifications of GC/MS Tender for 
Public Health Lab-Chemistry 
 
Item 4.2 Gas chromatograph/Mass Spectrometer (MS) 
Code no 1CPHLGCMS001 
Quantity  1 Unit 
Section Public Health Lab-Chemistry 
 
Functional Specifications: 
 
A complete system which shall include a capillary gas chromatograph/mass 
spectrometer and autosampler for pesticide analysis and other food 
contaminants. 
 
 
The expert consultant was asked to advice: 
 
1. Whether the specifications for the instruments could be met and therefore 

whether such an instrument exists on the market. 
2. Whether the specifications offered a choice of instruments and therefore 

that the specifications were not drawn in such a way that only one 
particular specific instrument satisfied these specifications. 

3. Whether the specifications were clear enough for a tenderer to be able to 
submit a tender in a fair and equitable manner. 

 
The expert consultant attended a public hearing of the Public Contracts 
Appeals Board held on Monday 20 February 2006 at the Department of 
Contracts Floriana at 12:30 hours.  A number of submissions by all parties 
were made including a number of expert witnesses from both parties.  The 
expert consultant had also the opportunity to put questions to all the witnesses 
at the hearing.  The objection concerned the tender specifications namely that 
they were not clear enough in what was being requested in respect of the MS – 
quadrupole capable of various modes of operation including Electron Impact 
(EI) and Chemical Ionisation (CI) and possessing Selective Ion Storage (or 
equivalent).  These different modes of operation shall be user friendly, easy to 
use and shall be computer controlled and software “switchable” during the 
same chromatographic run as necessary.  Changing from one mode to another 
shall be fast and efficient.  The MS shall be capable of analyzing both positive 
and negative ions.  The part of the specifications that was highly contested 
involved the requirement that the CI mode shall be able to operate with low 
pressure gases as well as liquids such as acetonitrile.  The submissions of the 
appellant dwelt in particular detail upon the explanation of what was referred 
to as an “Ion Trap” versus “Quadrupole” MS Analysers. 
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The Consultant Expert determined that a quadrupole instrument is a cheaper 
and more sensitive mass spectrometer than a magnetic sector instrument and is 
based on the quadrupole analyser.  The appellant pointed out that the tender 
“is looking for a quadrupole detector (and that quadrupole is not a detector 
but is a Mass Analyser).  However this is only a trivial and technically petty 
detail.  One could deduce the specifications were calling for a quadrupole 
analyser which uses two electric fields applied at right angles to each other 
rather than a magnetic field, to separate ions according to the m/z ratios.  A 
quadrupole instrument is more sensitive than a magnetic sector instrument 
since it is able to collect ions with a wider range of kinetic energies. 
 
It is clear that the specifications here required a quadrupole instrument rather 
than a magnetic sector instrument. 
 
The appellant emphasised that the specification stating that the Chemical 
Ionisation (CI) mode shall be able to operate with low pressure gases as well 
as liquid reagents such as acetonitrile was a specification that cannot be 
satisfied from a scientific point of view because only gases may be used with 
this kind of instrumentation and therefore it was wrong to specify “liquid 
reagents”.  In the view of appellant all systems operated on “gas” and 
therefore all systems submitted satisfy the specifications and the requirements 
and needs of the tenderer.  The appellant further submitted that: 
 
1. An ion trap is not a quadrupole as demonstrated also from the Varian 

Brochure, 
2. Low pressure chemical ionisation is an alternative CI mode for Trap 

Analysers, 
3. Trap analysers could be severely contaminated by conventional CI gas, 
4. In Trap mass spectral data differ from quadrupole mass spectral data, 

and, 
5. Most of the library have been constructed with quadrupole analysers. 
 
All the above could make excellent points for a learned and scientific 
discussion on the use of GC/MS instrumentation.  However this is outside the 
realm of this tender.  The decision upon what the requirements for the 
Public Health Lab-Chemistry are, was made by the responsible persons.  It has 
been clearly expressed in the tender specifications.  Appellant questioned the 
wisdom of this decision in an eloquent and scientific presentation.  These views 
were very carefully listened to and considered.  However the Public Health 
Lab-Chemistry made it very clear in the specifications that the instrumentation 
must be able to operate with low pressure gas as well as liquid reagents such 
as acetonitrile. 
 
It was accepted that Chemical Ionisation (CI) is gaining wide acceptance as an 
alternative to Electron Ionisation in routine GC/MS on bench top instruments 
for a variety of analyses.  As a relatively soft ionisation technique CI produces 
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less fragmentation than EI and provides the analyst with a number of 
advantages including Molecular Weight information, structural information, 
selectivity and also great sensitivity in complex matrices due to minimisation of 
background.  In the past the most common reagents used for CI have been 
gases such as methane, isobutane and ammonia which are introduced into 
ionisation sources at relatively high pressures.  In a “quadrupole ion trap” 
instrument it is possible to have different ionization configurations that can 
make use of both low pressure and high pressure ionization compatible with 
gas or liquid reagents, thus enabling the use of such reagents as methanol and 
acetonitrile.  As well as being very low cost reagents the use of these liquids 
eliminates the need for large cylinders of high purity gases in the laboratory.  
Both acetonitrile and methanol are relatively soft reagents and give similar 
spectra to those generated by isobutane.  Acetonitrile is proving to have an 
important application in the analysis of long chain hydrocarbons.  Acetonetrile 
is used in the analysis of hydrocarbons, pesticides and herbicides, and 
terpenes.  The above information was submitted by appellant in the form of an 
extract from a paper on Acetonitrile as a Reagent for GC/MS written by 
Anabel Mitchell (Varian Australia) and Robert Britain (Varian USA).  This 
paper clearly shows that the specifications as stated in the tender namely the 
use of liquid reagents such as acetonitrile in GC/MS could be satisfied. 
 
As far as the specifications being too specific in that in this case a “direct 
order” could have been more appropriate the expert consultant is of the 
opinion that this is not so.  The specifications certainly limit the type of GC/MS 
to satisfy the diverse requirements of the Lab.  However the specifications are 
generic enough to allow tenders from different manufacturers.  The tender 
specifications were also clear enough to enable one to tender without 
misunderstandings.  Further clarification and details in the tender 
specifications could have the danger of limiting further the ability of choice of 
instruments. 
 
It is concluded that: 
 
a. a GC / MS instrument which uses a liquid reagent such as acetonitrile is 

available on the market, 
b. such a specification does not limit the choice to one specific instrument, 
c. the specifications were clear enough to enable a tenderer with reasonable 

background knowledge in GC / MS to submit a tender which would 
satisfy the tender requirements. 

 
 

This Board has taken note that: 
 
1. the appellants in terms of their letter of objection as well as through the 

verbal submissions made during the public hearings held on the 
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1 and 20 February 2006 had objected to the decision taken by the General 
Contracts Committee that their tender did not comply with the 
specifications of the Tender Document and that, in any case, a mass 
spectrometer as specified in  the Document did not exist; 

 
2. Dr Adrian Delia, as representative of Cherubino Ltd pleaded that he 

should be allowed to make intervention on behalf of this client when this 
became necessary, which plea was agreed to by the Board; 

 
3. during the evidence it became clear that the specifications regarding the 

mass spectrometer were not as clear as one would wish; 
 
4. the fact that the overhead gas distribution panel was a minor item of the 

whole tender; 
 
5. the reasons brought forward by the contracting entity why the appellants’ 

tender was deemed to be non compliant and also their statement that none 
of the tenderers had availed themselves of the opportunity of a site 
inspection; 

 
6. the declarations by the various scientific experts as to the availability or 

non availability of a mass spectrometer as specified in the tender 
document; 

 
7. during the evidence given it was stated that at least two manufacturing 

companies can offer a mass spectrometer as requested by the contracting 
entity, which statement was not contested; 

 
8. the contracting entity’s initial contention that the offer for a gas 

distribution panel system had been changed during the clarification 
process, which contention was not sufficiently proven during the hearing 
of evidence. 

 
Prof Seracino Inglott’s report contained specific conclusions as fully quoted 
above.  The report was considered by the Board which agreed with the 
conclusions; 
 
The Board has therefore arrived at the following conclusions: 
 
1. the overhead gas distribution panel was not precisely as requested in the 

specifications in the Tender Document; 
 
2. although the relative specifications were not totally clear a mass 

spectrometer of a kind requested was available on the market and had in 
fact been offered. 
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As a consequence the Board finds against the appellants. 
 
The Board wishes to put on record its preoccupation with the seemingly 
growing tendency of tenderers to refrain from taking part in site visits or pre 
tendering clarification meetings organized by the relative departments or 
authorities.  As a result of this tenderers tend to offer according to their 
interpretation of the relative specifications and to what they or their principals 
are in a position to supply irrespective of the real needs of the contracting 
authorities.  It is recommended that tenderers should be strongly recommended 
to take part in all pre tendering clarification processes. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
 
13 March 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 62 and Case No. 63 
 
RE: CT 2279/2005 – Advert No CT 215/2005: Supply, Delivery, 
Installation and Commissioning of Laboratory Furniture and Equipment 
at the National Blood Transfusion and Blood Donation Centres G’Mangia 
(Lots 1 and 2) 
 
This call for tenders, published in the Maltese Government Gazette on 
24 June 2005 was issued by the Department of Contracts following a request 
transmitted to the latter by the Ministry for Health, Elderly and Community Care. 
 
The closing date for this call for offers was 18 August 2005 and the global 
estimated value of contract (Lots 1 to 4) was Euro 542,000 (approx. Lm 223,000). 
 
The Ministry of Health appointed an Evaluation Committee consisting of: 
 
Mr Joseph Galea – Chairperson 
Dr Nadine Delicata – Secretary 
Mr Paul Mercieca – Member 
Dr Alex Aquilina – Member 
Mr Mario Fava – Member 
 
to analyse a total of three (3) offers – Lot No.1 and two (2) offers – Lot No. 2 
respectively, submitted by different tenderers. 
 
Following receipt dated 18 November 2005 of a formal notification from the 
Director General (Contracts) whereby they were informed that their offers 
submitted for Lot 1 and Lot 2 were not successful because these were 
not technically compliant Messrs Cherubino Ltd filed two objections on 
09 December 2005 covering Lots 1 and 2 respectively. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 08 February 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Cherubino Ltd 
 Dr Marcello Basile Cherubino M.D., MBS, MIM - Managing Director 
 Mr Neville Borg 
 Mr Clive Muscat 
 Dr Adrian Delia 
 Dr Anita Fenech 
 Dr John L Gauci 
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Ministry of Health/Evaluation Committee  
 Mr Joseph Galea – Chairperson 
 Mr Paul Mercieca – Member 
 Dr Alex Aquilina – Member 
 Mr Mario Fava – Member 
 
Department of Contracts 
 Mr Denis Attard 
 
At the commencement of the public hearing, the Chairman PCAB put forward 
the idea that considering element of analogy that existed between the objections 
scheduled to be heard separately during the course of the day, as well as the 
fact that both objectives were filed by the same appellants, the Board was of the 
opinion that the two appeals could be heard concurrently.  All parties agreed to 
proposal.  However, as the types of items of both lots were different (Lot 1 
relates to ‘Furniture’ and Lot 2 relates to ‘Machinery’), it was agreed that 
specific technical issues relating to each item should be treated separately. 
 
At this stage, Messrs. Cherubino Ltd’s representatives were invited to explain 
what led to their objections. 
 
Dr Anita Fenech, the appellants’ legal representative stated that they lodged 
their objections after receiving the Director General Contracts’s letter dated 18 
November 2005 which stated that, ‘Thank you for participating in the above-
mentioned tender procedure.  However, I regret to inform you that the tender 
submitted by you for Lot 1 (2 options), 2 and 4 was not successful because your 
offer was not technically compliant.’  She said that they were not contesting the 
decision regarding Lot 4.  Her clients were of the opinion that their offers for 
Lot 1 (Furniture) and Lot 2 (Machinery) were technically compliant. She 
explained that in the tender dossier it was specified that, ‘A tender is deemed to 
comply if it satisfies all the conditions, procedures and specifications in the 
tender dossier without substantially departing from or attaching restrictions to 
them.’  Moreover, Dr Fenech said that under Clause 20 of the tender dossier 
“substantial departures and restrictions” were defined as being ‘those which 
affect the scope, quality and execution of the contract, differ widely from the 
terms of the tender dossier, limit the rights of the Contracting Authority or the 
tenderer’s obligations under the contract or distort competition for tenderers 
whose tenders do comply.’  She insisted that none of these criteria had been 
infringed because her clients always abided by the tenders’ conditions.  At this 
point the lawyer asked the Evaluation Board to indicate why her clients’ offers 
were adjudicated as technically non-compliant and where they did not comply 
with the above mentioned criteria. 
 
Mr Joseph Galea, Chairperson of the Evaluation Committee, said that they 
would exhibit documents and provide information to demonstrate why 
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Cherubino Ltd’s offers were considered technically non-compliant and where 
they departed from the terms of the tender dossier. 
 
When Mr Paul Mercieca, another member of the Evaluation Committee, took 
the witness stand he made reference to various issues where the offer submitted 
by Messrs Cherubino Ltd’s was deemed to be non compliant, particularly, with 
reference to ‘Warranty’, ‘Insurance’, ‘Compliance Certificates’ and ‘Technical 
Specifications’? 
 
‘Warranty’ 
 
Mr Mercieca said that none of the lots offered by the appellants were covered 
by the two year warranty period as specified in the tender dossier. Apart from 
this in Lot 2 they offered an optional after sales service charge of Lm8 per hour 
which was not according to tender’s conditions. 
 
Dr Delia explained that the civil law provided that the purchase of movable 
items would be covered by a two year guarantee even if the relative warranty 
was not given in writing.  As a consequence, he contended that the interests of 
the contracting authority were always legally safeguarded. 
 
Dr Fenech claimed that the option of Lm8 per hour was offered additionally by 
her clients.  
 
 
‘Insurance  
 
Mr Mercieca said that Cherubino Ltd did not provide any of the three types of 
insurance policies indicated in the tender dossier, namely, ‘cover up and 
protect’; ‘all risk’; and ‘third party’. 
 
Dr Delia pointed out  that in Article 13 of the special conditions it was 
specified that the ‘Above mentioned insurance policies are to be made with 
Lots 1, 3 and 4 only and are to be presented before the start of works’.  
Therefore, at tendering stage, they were not obliged to present the insurance 
policy.  He explained that this was purposely done because an insurance policy 
could only be issued to a contractor after the award of a tender. 
 
‘Compliance Certificates’ 
 
Mr Mercieca stated that the appellants did not submit the requested compliance 
certificates to prove that the furniture (Lot 1) was in compliance with the 
relevant European Standards or equivalent. 
 
Dr Fenech claimed that, although Cherubino Ltd did not submit stand-alone 
certificates, in the manufacturers’ brochures which were submitted with their 
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offer, reference was made to such certifications.  Mr Mercieca rebutted by 
stating that the Evaluation Committee did not accept brochures for such 
purposes because in the tender specifications, tenderers were clearly requested 
to submit Compliance Certificates and not leaflets.  In reply to a specific 
question by the PCAB, the witness confirmed that a written declaration or 
declarations by the manufacturer/s would have been acceptable. 
 
‘Technical Specifications’ 
 
Lot 1 – ‘Furniture’ 
 
Mr Mercieca claimed that Cherubino Ltd’s offer for Lot 1 – ‘Furniture’ was so 
meagre and lacked relative information that it was not possible for the 
Evaluation Committee to arrive at any conclusions.  As a consequence, such 
offer could not be considered further.  During his testimony, the witness 
highlighted the following divergences from the published technical 
specifications: 
 
• handles of cupboards and drawers were not flush; 
• the internal chambers  of the safety cabinets were not made as specifically 

requested; 
• the laboratory bench tops and desks were not supported on C-shaped 

frames; 
• the thickness of the Epoxy Resin worktops of the laboratory benches 

supplied by the appellants was 25mm and not 35mm; 
• no samples were submitted for the water and electrical fitting which had 

to be used on the laboratory benches and for stainless steel worktops of 
benches; 

• no literature/information was submitted in respect of various items, 
including the ergonomic laboratory chairs, stainless steel trolleys, 
recycling unit,  stainless steel worktops of laboratory benches; 

• a number of documents were not supplied at all. 
 
‘Handles’ 
 
Cherubino Ltd’s representatives confirmed that they offered normal handles 
instead of the requested flush ones.  However, they were of the opinion that this 
was not an important requirement.  In reply to a specific question by the PCAB, 
Mr Mercieca declared that if this were the only non-compliant item in the 
whole lot they would have accepted their offer. 
 
‘Worktops’ 
 
Dr Fenech contended that according to evaluation check-list for Lot 1 the 
worktops for laboratory benches were to be made of Epoxy Resin or ‘stainless 
steel’ and that no samples were requested for the latter type of worktops. 
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Mr Mercieca clarified that they requested two types of surfaces – Epoxy Resin 
and stainless steel and in the Bill of Quantities they specified which laboratory 
benches had to be supplied with Epoxy Resin worktops and those with stainless 
steel worktops.   As regards the submission of samples, Mr Mercieca made 
reference to Clause 2.0 SUPPLY OF DOCUMENTS of the tender dossier 
wherein it was specified that ‘The following documents and samples are to be 
supplied with the offer’ including‘Samples of bench top in epoxy resin (or 
approved equivalent) in different colours and in stainless steel.’ 
 
Dr Cherubino said that according to EU standards the accepted average 
thickness of worktops was 25mm.  He maintained that they were asking for 
something which normally was not available so much so that none of the other 
tenderers submitted such worktops with the required thickness.  However, Mr 
Mercieca explained that the specifications were taken from a similar tender 
issued by University of Malta.  Furthermore, he pointed out that such worktops 
could be custom-made because the resin was an artificial material. 
 
‘Recycling Unit’ 
 
With regard to the lack of literature submitted in respect of the recycling unit,  
Mr Neville Borg, another representative acting on behalf of the appellants, 
claimed that they gave extensive information of the parts submitted.  However, 
Mr Mercieca maintained that they requested the brochure of the technical 
literature because they wanted to know how the system functioned. 
 
‘Ergonomic Laboratory Chairs’ 
 
Mr Borg claimed that the chair featuring in the picture on the OMEGA 10 
brochure was the item that was offered by Cherubino Ltd.  On examining such 
document, the PCAB noted that the chair was not included in the design.  Mr 
Mercieca said that they had to assume that it was being offered because no 
reference was made to the chair in the OMEGA 10 brochure. 
 
‘C-Shape Frames’ 
 
Cherubino Ltd’s representatives confirmed that they did not offer laboratory 
bench tops and desks supported on C-Shape Frames as requested in the 
specifications but they submitted a different type of metal frame supports.  
 
LOT 2 – ‘Machinery’ 
 
‘Loader of flow cytometer’ 
 
Mr Mercieca said that the technical specifications of Lot 2 – Machinery 
stipulated that the flow cytometer should have an automated sample loader.  He 
claimed that in their letter of objection the appellants confirmed that although 
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the loader was available they did not include it with their offer.  He contended 
that this was considered a major component of the equipment. 
 
Mr Borg testified that Cherubino Ltd did not offer the loader because when 
they contacted their foreign company they were informed that the automated 
loader could not be used on such application.  Mr Mercieca pointed out that 
they did not indicate one application but a range of applications.  In fact, the 
specifications stipulated that the cytometer: 
 
‘shall be capable of analysing cells and their components and will be used 
mainly for the following applications: 
 
1. Enumeration of residual white cells in leucodepleted blood products 
2. Platelet study 
 
However, the flow cytometer offered should be an open system with the 
potential to add more applications and components.’ 
 
Furthermore, it was stated that other tenderers had offered the loader and that 
the appellants did not highlight any restrictions on the use thereof. 
 
 
‘RAM’ 
 
Mr Mercieca said that according to technical specifications the flow cytometer 
had to be accompanied by a computer workstation with maximum memory 
capacity of “at least” 1GB RAM.  This was found to be technically non-
compliant because Cherubino Ltd offered 512MB DDR RAM.  Although this 
was confirmed by Cherubino Ltd’s representatives, Dr Fenech maintained that 
the English was not clear because it was either “maximum” or “at least”. 
 
‘Start-up Reagents’ 
 
Mr Mercieca said that the specification for the start-up reagents stipulated that 
‘Test kits/ reagents must provide for a no-lyse, and no-wash, whole blood 
format in order to minimize operator hands-on time and manipulation.’  
However, he acknowledged that although the appellants offered a ‘lyse and no 
wash system’, the divergence was not substantial. 
 
During his testimony Mr Mercieca emphasised that the Evaluation Board 
arrived at the conclusion that the appellants’ offer was technically 
non-compliant after assessing each lot holistically. 
 
In her concluding remarks, Dr Fenech said that in spite of the fact that their two 
objections were heard in one sitting it was imperative that these were decided 
upon separately.  She claimed that from the points raised during this hearing it 
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resulted that Cherubino Ltd had submitted what was clearly requested. Finally, 
the appellants’ lawyer contended that there were no major deviations from the 
specifications that affected the scope, quality or execution of the contract. 
 
Mr Mercieca said that he was concerned about the fact most of the items were 
considered minor by the appellant.  As an example, he mentioned the fact that 
the loader (Lot 2) was very expensive. Furthermore, the Evaluation Committee 
did not consider that the divergences were minor because, technically, under 
Lot 1 Cherubino Ltd offered different items from what were requested, such as, 
the C-Shape Frames. 
 
During the hearing, the PCAB pointed out that there was lack of 
communication on the part of the appellant and that there were certain points 
which should have necessitated clarifications by the Evaluation Committee at 
the tendering stage.  However the same argument also applies to the tenderer 
since if any doubts had arisen about any item of specification this could have 
been clarified before the closing of the tender. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 15 December 2005, and also through their verbal 
submissions presented during the public hearing held on the 8 February 2006 
had objected to the decision taken by the General Contracts Committee 
communicated to them in terms of the letter dated 18 November 2005, 
informing them that the tenders submitted by them were not in compliance 
with technical specifications; 

 
• having established that appellants had repeatedly offered items which 

they knew ‘ab initio’ that these were not according to tender document 
requirements (e.g. ‘handles’, ‘worktops’, ‘recycling unit’, ‘C-Shape 
Frames’) or else have, notwithstanding, refrained from offering items at 
all (e.g. ‘Loader of flow cytometer’) albeit highly cognizant of the fact 
that these items formed part of the tender requirements; 

 
• having noted that appellants assumed that just because a chair was in an 

illustrated product catalogue the Evaluation Committee had to assume 
that this chair was part of the offer without giving precise specifications 
for it; 

 
• having also noted that a key witness representing the Evaluation 

Committee stated that despite they felt quite comfortable with the term 
regarding ‘maximum’ and ‘at least’, yet, in hindsight, one could possibly 
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argue that the use of this term could have been the subject of 
misinterpretation by third parties; 

 
• having heard that the Evaluation Committee would agree with the fact 

that although the appellants offered a ‘lyse and no wash system’, yet, the 
departure from what the Tender document intended to specify was not 
deemed to be substantial; 

 
• having ascertained that the Evaluation Committee’s ‘modus operandi’ 

predominantly reflected a holistic assessment approach. 
 
reached the following conclusions:- 
 
4. the arguments raised by the appellants during the hearing were not 

convincing; 
 
5. the appellants’ insistence to offer what their principals could supply them 

with irrespective of whether such items would be according to tender 
specifications or not, was an attitude which went against normal praxis 
and considered to be time wasting to all parties concerned; 

 
6. the methodology adopted by the Evaluation Committee was in line with 

normal praxis; 
 
7. In consequence to 1, 2 and 3 above, the appellants’ objections 

(Lot 1 – ‘Furniture’ and Lot 2 – ‘Machinery’) to the decisions reached by 
the General Contracts Committee to deny Messrs Cherubino Ltd from 
being considered further as regards this particular tender (Lots 1 and 2) 
are not upheld. 

 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
 
20 February 2006 



71 

PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 64 
 
RE: CT 2070/2005 – Advert No CT 208/2005: Tourism and Support 
Services Training Programme 
 
This call for tenders, published in the Maltese Government Gazette 
and the EU Official Journal on 17 June 2005 was issued by the 
Department of Contracts following a request transmitted to the latter by the 
Malta Tourism Authority. 
 
The closing date for this call for offers was 09 August 2005 and the global 
estimated value of the contract (project part-financed by the European Union) 
was Lm 170,938 inclusive of VAT. 
 
The Malta Tourism Authority appointed an Evaluation Committee consisting 
of: 
 
Dr J Zammit Maempel – Chairperson 
Ms Audrey Grima Baldachino – Secretary 
Mr Carmel Portelli – Member 
Mr Charles Visanich – Member 
Mr Anthony J Cachia – Member 
Mr Joe Tanti – Member 
Ms Antoinette Caruana – Member 
 
to analyse a total of six (6) offers submitted by different tenderers. 
 
Following recommendations made by the Evaluation Committee to the 
General Contracts Committee for the latter to award the tender to 
Messrs Misco Limited (Lm 159,300), Messrs Santucci & Brown International Ltd 
as Leader of Habib Consortium, filed an objection on 19 January 2006 which was 
subsequently followed by a reasoned letter of objection dated 25 January 2006. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, 
acting as members, convened a public hearing on 21 February 2006 to discuss 
this objection. 
 
Present for the hearing were: 
 
Santucci & Brown International Ltd / Habib Consortium 
 Ms Anne Maria Darmanin 
 Mr Lorenzo Mule Stagno 
 Mr Daryl Grima 
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Misco Ltd 
 Mr Morgan Parnis 
 Dr Henri Mizzi 
 Mr Anthony Carabott 
 Mr Chris Bianco 
 Ms Veronica Diacono 
 
Malta Tourism Authority 
 Dr Michael Psaila – Legal Representative 
 Mr Alan Vella 
 
Evaluation Committee 
 Dr J Zammit Maempel – Chairperson 
 Ms Audrey Grima Baldachino – Secretary 
 Mr Carmel Portelli – Member 
 Mr Charles Visanich – Member 
 Mr Anthony J Cachia – Member 
 Mr Joe Tanti – Member 
 Ms Antoinette Caruana – Member 
 
After the Chairman’s brief introduction, the representatives of Santucci & 
Brown International Ltd, acting as Leader of the Habib Consortium were 
invited to explain the motive behind their objection. 
 
Mr Lorenzo Mule Stagno started by stating that they were motivated to file 
their objection because according to Clause 14 under Instructions to Tenderers 
they should have been furnished with detailed information which lead to the 
disqualification of their tender. Furthermore, they felt that for a 280-page 
document and a Lm 170,000 tender such information should have been 
outlined in more detail. 
 
The appellants’ representative, however, placed major emphasis on the fact that 
they were not contesting the Contract Committee’s decision to award the tender 
to another bidder but were more after seeking clarification as to why their offer 
was not positively considered. 
 
Mr Mule Stagno claimed that in the Evaluation Committee’s report Messrs 
Habib Consortium’s proposal ‘was very well researched and presented.’ 
Furthermore, it was also stated that ‘detailed information has been provided, 
particularly about the following: 
 
• Risks and concerns arising from the Project and assumptions; 
• Project administration and management – timetable of activities, detailed 

milestones and activities (Gantt chart provided) 
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Yet, it was also stated that 
 
‘Although the bidders presented a strong partnership, it was noted that 
different project leaders were assigned for the different activities.  We felt that 
this result in difficulties in the overall project management.’ 
 
Mr Mule’ Stagno contended that the only criticism made on their tender was 
related to the provision of five Key Experts for the five different activities of 
the project.  He maintained that they should not have been penalised on this 
issue because the inclusion of a Project Manager under each activity was 
exactly in accordance with the terms of reference of the tender. 
 
Furthermore he questioned the fact that the score of three out of five evaluators 
were exactly the same and that during the adjudication process the voting 
members of the evaluation committee, excluding the Chairman and Secretary, 
increased from five (5) to six (6).  He claimed that according to the normal 
tender adjudication procedures the number of the voting member should always 
be in odd numbers.  Finally, he said that it was noted that page six (6) in the 
Instructions to Tenderers was missing in the original tender document. 
 
Dr Michael Psaila, representing the Malta Tourism Authority, replied by stating that 
the Evaluation Committee based their decision on technical and financial aspects as 
specified in the tender document.  He explained that Misco Ltd (the selected 
tenderer) and Habib Consortium (the appellant who classified third) obtained 81 and 
71 points respectively for their technical offers.  Dr Psaila said that the financial bids 
of these two tenderers amounted to Lm 159,300 and Lm 201,706.84 respectively. 
 
As regards the issue of the Project Manager/s, Dr Psaila said that the Evaluation 
Grid in the tender document indicated that there was a requirement of one Project 
Manager and five experts.  He explained that according to the General Conditions 
for service contracts for EC external actions of the tender document a ‘Project 
Manager’ was defined as ‘the natural or legal person responsible for monitoring 
the implementation of the contract on behalf of the Contracting Authority.’ 
 
However, when the PCAB asked the members of the Evaluation Committee 
present in the hearing whether the issue of the Project Manager/s affected the 
exclusion of the appellant, the reply given was in the negative. 
 
Dr Psaila pointed out that this issue and that regarding the ‘missing page’ could 
have been mentioned in the clarifications meeting that was scheduled for 
08 July 2005, yet, he remarked that none of the tenderers attended this meeting. 
 
Dr Zammit Maempel, Chairperson of the Evaluation Committee, declared that 
they initially focused on the technical aspect of the offers and then analysed the 
financial bids. He said that although in the tender document it was specified that 
‘the maximum budget available for this tender is Lm 170,940 (including VAT)’ 
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and that ‘Any offer exceeding this budget will not be taken into consideration’, 
the offer submitted by the appellants was not eliminated even though its value 
amounted to Lm 201,706.84.  The reason given was that the offers submitted by 
Messrs Misco Ltd, Outlook and Habib Consortium, respectively, were 
technically of a very high standard and having considered that participants could 
have been mislead due to the missing page (a direct result emanating from a 
mistake in the compilation of the tender dossier), the Committee decided to 
consider all of them.  However, Dr Zammit Maempel proceeded by stating that, 
after the opening of the financial bids, they focused on the first two offers 
because that of the appellants was substantially higher. 
 
With regard to the composition of the Board, the Chairman of the Evaluation 
Committee declared that there were only five voting members.  He explained 
that Mr Alan Vella, who attended the final meeting and also signed the report, 
was the liaison officer between the Ministry of Tourism and the Malta Tourism 
Authority.  Dr Zammit Maempel contended that the said official was not 
involved in any way in the evaluation process or in the granting of points.  He 
said that the points were given on the grid by each individual evaluator and 
then they worked out the final average scores. 
 
Following some discussion, it was acknowledged that in such evaluations there 
was an element of subjectivity. 
 
In reply to Mr Mule Stagno’s remark that although their proposal was 
lauded they achieved 10 points less than the recommended tenderer, 
Dr Zammit Maempel explained that when contenders were very close it was 
very unfortunate that only one of the contestants had to be chosen. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of objection’ 

dated 25 January 2006 and also through their verbal submissions presented 
during the public hearing held on 21 February 2006, had objected to the 
decision taken by the General Contracts Committee, formally communicated 
via a letter, informing them that the tender submitted by them was not 
successful; 

 
• having considered the fact that the appellants were not contesting the Contract 

Committee’s decision to award the tender to another bidder but were more 
after seeking clarification as to why their offer was not positively considered; 

 
• having noted that according to Mr Mule’ Stagno the only criticism made 

on their tender was related to the provision of five Key Experts for the 
five different activities of the project; 
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• having attained assurances from the Evaluation Committee that the issue of 
the Project Manager did not give rise to the appellants’ ultimate exclusion; 

 
• having also considered Dr Zammit Maempel’s statement that despite the fact that 

the Tender Document specified that any offer exceeding the budget allocated to 
this call for offers, namely, Lm 170,940 inclusive of VAT, will not be taken into 
consideration, the offer submitted by the appellants was not eliminated even 
though its value amounted to Lm 201,706.84 due to the Committee considering 
the issue of appellants as, possibly, having been mislead; 

 
• having confirmed that after the opening of the financial bids the 

Evaluation Committee focused on the first two offers because that 
pertaining to the appellants was substantially higher; 

 
reached the following conclusions:- 
 
The Public Contract Appeals Board, having considered the proceedings during 
the hearing, feels that the arguments brought forward by appellants do not 
provide sufficient proof that the Evaluation Committee, have either overlooked, 
or underestimated the importance of or discriminated in any manner against the 
appellants whilst deliberating prior to their ultimate recommendation for the 
tender to be awarded to Messrs Misco Limited. 
 
In consequence to the above, the appellants’ objection to the decision 
reached by the General Contracts Committee to award the Contract to 
Messrs Misco Limited, cannot be upheld by this Board. 
 
Finally, this Board feels that, in filing their objection, appellants were doing so 
due to their lack of experience in tendering as they could have easily sought 
clarifications required without resorting to a formal appeal.  However, this 
Board still feels that appellants should be held responsible for not attending 
clarification meetings as such attendance could have easily enabled them to 
clarify issues.  As a result this Board has decided that appellants may be 
reimbursed 25% of the amount deposited in filing the objection. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
13 March 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 65 
 
RE: CT 2082/2005 – Advert No CT 173/2005: Provision of Waste 
Recycling Containers to be placed in Streets for household use and in 
schools and vehicles for their servicing – Lot 1 
 
This call for tenders, contemplated under the three-package system, was 
published in the Maltese Government Gazette on the 20 May 2005 and was 
issued by the Department of Contracts following a request transmitted to the 
latter by WasteServ Malta Ltd. 
 
The closing date for this call for offers with a global estimated value of contract 
being Lm 168,000 (excluding VAT) was 26 July 2005. 
 
An Evaluation Committee consisting of Messrs. 
 
Mr Joe Degiorgio – Chairperson 
Ms Mary Grace Micallef – Secretary 
Ing Vincent Magri – Member 
Dr Ing Chris Ciantar – Member 
Ing Mario Agius – Member 
 
was appointed to analyse offers submitted by five (5) different tenderers. 
 
Following various clarification exercises between interested parties and the 
Evaluation Committee / contracting authority, a formal report was submitted by 
the Evaluation Committee. 
 
In a letter dated 6 January 2006, the Director General (Contracts) formally 
notified the appellants that their tender for Lot 1 was ‘not among the selected 
ones since it has been adjudicated as technically non-compliant because the 
porthole dimensions given are not as requested in the tender specifications’, 
Messrs 8657 SmartBin filed an objection on 11 January 2006. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 22 February 2006 to discuss this objection. 
 
Present for the hearing were: 
 
8657 SmartBin 
 Mr Andrew Xuereb 
 Mr Albert Xuereb 
 Ing. Alex Galea – Consultant Engineer 
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Evaluation Committee 
 Mr Joe Degiorgio – Chairperson 
 Ms Mary Grace Micallef – Secretary 
 Ing Vincent Magri – Member 
 Dr Ing Chris Ciantar – Member 
 Ing Mario Agius – Member 
 
Soon after the Chairman introduced the subject matter of the hearing session to 
those present, the representatives of 8657 SmartBin were invited to explain the 
motive of their objection.   
 
Mr Andrew Xuereb, representing the appellants, said that on 6 January 2006 
the Director General (Contracts) informed them that their tender for Lot 1 was 
adjudicated as technically non-compliant because the porthole dimensions of 
their containers were not in accordance with those specified in the tender 
document. 
 
Mr Xuereb said that, according to Clause 13 of the Technical Specifications,  
the approximate size of the portholes (Lot 1) was :- Width 180mm – 250mm; 
Length 300mm – 400mm or a diameter 300mm – 400mm.  He claimed that in 
the certificate (signed by Ing Alex Galea) that was submitted with their offer it 
was clearly specified that the ‘hoods can be replaced with a light plastic/mild 
steel cover with vertical portholes 180x400mm’. 
 
8657 SmartBin’s representative also claimed that on 20 September 2005 they 
received a letter from WasterServ Malta Ltd wherein they were requested to 
confirm the dimensions of the bins.  He clarified that the 0.68m (length) and 
the 0.58m (width) listed in their letter dated 27 September 2005 were the 
dimensions of standard portholes upon which the requested porthole attachment 
would be fitted. 
 
Ing Galea pointed out that the container consisted of two parts, (a) the base and 
(b) the hood.  He maintained that the hood was an integral part of the bin and 
the actual porthole was part of the hood.  He declared that the dimensions of 
the portholes on the hood were 180mm x 400mm which were in line with the 
tender specifications. 
 
Mr Albert Xuereb, another representative appearing on behalf of the appellants, 
confirmed that the dimensions submitted in their reply forming part of the 
clarification process pertained to the portholes of the bins and not to those of 
the segregated waste.  During the sitting, Mr Xuereb produced photographs of 
the containers which he himself had developed in Malta. 
 
Dr Stefan Frendo, WasteServ Malta Ltd’s legal representative said that the 
whole issue was restricted to the dimensions of the portholes and not of the 
hoods/covers.  He emphasised that the tender specifications required an 



78 

approximate width of 180mm to 250 mm and an approximate length of 
300mm to 400mm.  Dr Frendo said that in their original offer it was stated 
that  ‘A standard container has two portholes 680mm x 650mm each with 
spring loaded, automatically closing stainless steel hoods however, these can 
be replaced with a light plastic/mild steel cover with different portholes 
designs for different types of wastes’.  On the other hand, in the Techman 
Ltd’s certificate it was stated that ‘For segregated waste the hoods can be 
replaced with a light plastic/mild steel cover with vertical portholes 180mm 
by 400mm.’ He claimed that the hoods did not feature in the request for 
proposal.  He maintained that the manner in which the offer was written was 
ambiguous because it was not clear whether the dimensions referred to the 
portholes or the covers.  As a consequence, the Evaluation Committee, by 
way of a letter dated 20 September 2005, requested the tenderers (including 
the appellants) ‘to confirm the dimensions offered by the filling of the tables 
attached to this letter as applicable’ which included the width, length or 
diameter of the portholes.  In their letter of reply dated 27 September 2006 the 
appellants confirmed that the dimensions of the portholes were 0.68m in 
length and 0.58m in width and under the ‘asterix’ of Dimensions of standard 
portholes it was specified that ‘Optional porthole covers/hoods are available 
in a number of shapes and sizes for different waste materials.’  In view of the 
fact that they mentioned the covers and hoods instead of portholes, the 
Evaluation Committee had no alternative but to consider their offer as not 
being according specifications. 
 
Dr Frendo pointed out that Techman Ltd was not the tenderer and that it was 
only the engineering Consultant Company that issued the certificate.  He 
claimed that the responsibility of compliance with the tender specifications lied 
solely with the tenderer.  The lawyer contended that, upon clarification, the 
tenderer ‘confirmed’ that the portholes offered by him were not according to 
specifications. 
 
In her brief intervention, Ms Mary Grace Micallef, representing the Evaluation 
Committee, said that when they asked for clarifications they expected the 
tenderer to confirm the dimensions indicated in Techman Ltd’s report.  She 
confirmed that the dimensions submitted by the other tenderers were within the 
range requested in the tender document. 
 
During the sitting it was stipulated that WasteServ Malta Ltd wanted containers 
for segregated waste because under Clause 1.1 of Instructions to Tenderers it 
was specified that ‘Lot 1: Above ground waste collection bins to be utilised as 
road containers for the separate collection of recyclable waste consisting 
primarily of paper, plastic, metal and glass.’ 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 



79 

This Board, 
 
• having noted that the appellants, in terms of their formal objection dated 

11 January 2006, and also through their verbal submissions presented 
during the public hearing held on the 22 February 2006, had objected to 
the decision taken by the General Contracts Committee communicated to 
them in terms of the letter dated 06 January 2006, informing them that the 
tender submitted by them was not in compliance with technical 
specifications; 

 
• having also noted Mr Xuereb’s clarification wherein it was stated that the 

0.68m (length) and the 0.58m (width) listed in their letter dated 
27 September 2005 were the dimensions of standard portholes upon 
which the requested porthole attachment would be fitted and that an 
integral part of the bin and the actual porthole was part of the hood; 

 
• having taken cognizance of Dr Frendo’s arguments relating to the 

issue being restricted to the dimension of the portholes and not of the 
hoods / covers as well as the reference made to issues mentioned in 
Techman Ltd’s certificate; 

 
• having heard Dr. Frendo describe the offer as ambiguous because it was 

not clear whether the dimensions referred to the portholes or the covers; 
 
• having ascertained the fact that the Evaluation Committee tried to clarify 

the issue relating to the dimensions of portholes and noted that in the said 
‘clarification’ the appellants included a footnote  to the effect that ‘it was 
specified that ‘Optional porthole covers/hoods are available in a number 
of shapes and sizes for different waste materials’, 

 
reached the following conclusions:- 
 
1. the offer as submitted could indeed be deemed to have been ambiguous; 
 
2. the clarifications in tabular form as requested by the Evaluation 

Committee could have constrained the appellants in the manner that they 
wished to give their information, forcing them to submit such information 
by means of a foot note to the clarification table; 

 
3. although the methodology adopted by the Evaluation Committee was in 

line with normal praxis that is normally required in similar circumstances 
the PACB feels that in the interests of greater competition and in view of 
the ambiguity remaining even after the clarification letter, it would have 
been wiser if an extra effort were made to ensure the maximum clarity 
possible and to eliminate all remaining ambiguities; 
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4. during the hearing it emerged clearly that the appellants had intended to 
offer, and indeed did offer, albeit somewhat ambiguously, the dimensions 
as requested in the Tender Document; 

 
The Board therefore has decided to uphold the appeal and rules that the Tender 
by appellants should be readmitted for further consideration. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
16 March 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 66 
 
RE: CT 2082/2005 – Advert No CT 173/2005: Provision of Waste 
Recycling Containers to be placed in Streets for household use and in 
schools and vehicles for their servicing – Lot 1 
 
This call for tenders, published in the Maltese Government Gazette on 
20 May 2005 was issued by the Department of Contracts following a request 
transmitted to the latter by the WasteServ Malta Ltd. 
 
The closing date for this call for offers with a global estimated value of contract 
being Lm 168,000 (excluding VAT) was 26 July 2005. 
 
WasteServ Malta Ltd appointed an Evaluation Committee consisting of: 
 
Mr Joe Degiorgio – Chairperson 
Ms Mary Grace Micallef – Secretary 
Ing Vincent Magri – Member 
Dr Ing Chris Ciantar – Member 
Ing Mario Agius – Member 
 
to analyse a total of five (5) offers submitted by different tenderers. 
 
Following receipt dated 06 January 2006 of a formal notification from the 
Director General (Contracts) whereby they were informed that their tender for Lot 1 
(Options 1 and 2) was not among the selected ones since it was adjudicated as 
technically non-compliant because the porthole dimensions given were not as 
requested in the tender specifications, Messrs Green Skip Services Ltd filed an 
objection on 12 January 2006. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 22 February 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Green Skip Services Ltd 
 Ms Mary Gaerty 
 Ms Doris Sammut 
 
Evaluation Committee 
 Mr Joe Degiorgio – Chairperson 
 Ms Mary Grace Micallef – Secretary 
 Ing Vincent Magri – Member 
 Dr Ing Chris Ciantar – Member 
 Ing Mario Agius – Member 
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After the Chairman, PCAB’s brief introduction, Dr Stephan Frendo, 
representing WasteServ Malta Ltd, claimed that not only did the appellants not 
observe the mandatory procedure as laid down by law, but they also filed a late 
objection with the result that the tenderer’s objection could not be acceded to in 
view of the fact that it was time-barred at law.  He explained that the appellants 
were notified about the decision on 06 January 2006 and that the tenderer had 
submitted the required deposit of Lm 840 through a letter dated 
12 January 2006.  Dr Frendo pointed out that the actual reasoned letter of 
objection was only officially filed in a letter dated 16 January 2006 but 
which was only received by the Department of Contracts the day after. 
WasteServ Malta Ltd’s legal representative contended that in view of the fact 
that this tender followed a three separate package procedure, appellants 
had to follow the procedure as specified in Regulation 82 (4) of the 
Public Contracts Regulation 2005, which stipulated that the complaint had to 
be filed within four working days from the date of notification of the decision 
and such complaint should be accompanied by the deposit therein specified. 
 
Ms Mary Gaerty, representing the appellants responded by stating that they 
followed the procedure as indicated by an official from the 
Department of Contracts.  When asked by the PCAB whether she could still 
remember who this official was, Ms Gaerty said that most probably he was 
Mr Melvin Cachia – however she could not really say with certainty. 
 
Ms Gaerty insisted that this official had told them that it was important that the 
‘reasoned letter of objection’ be submitted within four working days after 
registering their objection. 
 
The PCAB pointed out that Article 45 of the Tender Document dealt with the 
procedure for the submission of appeal under Part XIII of the Public Contracts 
Regulations.  At this stage, reference was made to Article 46 which defined the 
procedure that had to be followed when a complaint was received under the 
three package system.  Dr Frendo said that the tender document was correct 
because Part XII referred to the interim appeal (bid bond and technical 
evaluation) and Part XIII referred to the final appeal (awarding of tender after 
the opening of the financial offer).  He pointed out that the tender document 
could not substitute the law and therefore the PCAB had no alternative but to 
abide by the latter. 
 
The PCAB said that it needed to delve deeper in the matter because it had to be 
ensured that appellants were not misled and that the tender document reflected 
what was specified in the law.  In spite of this, the PCAB decided to proceed 
with the hearing because it was not considered practical to suspend the sitting 
once all parties were present.  Nevertheless, it was made clear that if during 
their deliberations it resulted that the regulations had been breached they would 
disregard what would have been said during the hearing. 
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At this point, the representatives of Green Skip Services Ltd were invited to 
explain the motive which gave rise to their objection. 
 
Ms Gaerty said that on 06 January 2006, the Director General (Contracts) 
informed them that their tender for Lot 1 (Options 1 and 2) was adjudicated as 
technically non-compliant because the apertures were not in accordance with 
those specified in the tender document.  She contended that it was never stated 
that the specifications of the apertures indicated in the tender could not be met.  
Ms Gaerty claimed that they could submit portholes of different sizes as an 
option.  Furthermore she said that although the Option C on the tables 
submitted by WasteServ Malta Ltd was not filled, all sizes were shown on the 
leaflets. 
 
Ms Gaerty alleged that the RAL Colour and the portholes indicated in the 
specifications of the tender document were tailor-made to one particular 
company and therefore they defeated the scope of the issuance of a tender.  She 
explained that the two leaflets submitted, which pertained to two different 
companies (one French and the other German), showed that the standard 
dimension of the diameter of the aperture for glass containers was 160mm.  Ms 
Gaerty said that in spite of the fact that this was in accordance with European 
standard EN 13071 which was also indicated in the tender document itself, the 
size of the diameter requested was 300mm – 400mm. Furthermore, she claimed 
that the colour should not have been indicated in the tender because the Maltese 
standard colour coding was the MSA 800. 
 
Ms Gaerty said that the words ‘option: with recycling inserts’ in the Alaska 
leaflet meant that the sizes of portholes could be made according to the clients’ 
requirements or modified to meet their requirements.  She said that the 
diameter of the aperture of the third option on the ‘Sulo’ leaflet was 285mm 
and this fell within the ‘approximate’ and ‘close adherence’ measurements 
indicated in the tender document, namely 300mm. 
 
She claimed that the measurements given in their reply to the clarifications 
were the same standard dimensions shown on the leaflets that were submitted 
with their original offer. 
 
Dr Stefan Frendo responded by stating that the issue of the colour was 
irrelevant because the appellants’ offers were discarded on the dimensions of 
the portholes. 
 
WasteServ Malta Ltd’s legal representative said that the tender specifications 
required that the portholes should have an approximate width of 
180mm to 250mm and an approximate length of 300mm to 400mm or a 
diameter of 300mm to 400mm.  He claimed that under Option 1 for paper bins 
the appellants submitted porthole dimensions of length of 600mm with a 
breadth of 150mm and the circular aperture for the glass / metal bins had a 
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diameter of 160mm.  Dr Frendo said that although on the same leaflet there was 
another aperture with a diameter of 285mm, the appellants did not submit this 
option with their offer.  As regards the Second Option, the lawyer said that as 
far as the plastic bins were concerned the appellants submitted porthole 
dimensions of a length of 326mm with a width of 144mm.  This meant that the 
length of the offered porthole was within the measurements requested but the 
breadth was significantly out of specifications. 
 
At this point, Dr Frendo made reference to WasteServ Malta Ltd’s letter dated 
20 September 2005 wherein tenderers (including the appellants) were requested 
‘to confirm the dimensions offered by the filling of the tables attached to this 
letter as applicable, showing clearly the dimensions of the bins being offered 
for Lot 1’.  Furthermore, he said that tenderers were requested to give the 
dimensions of the portholes in the tables.  He contended that in their reply to 
the above mentioned clarification letter, the appellants confirmed that they 
were going to offer two of the options indicated on the leaflet.  Therefore, once 
it was established that the options were out of specifications, the Evaluation 
Committee had no alternative but to discard their offers. 
 
Although, Dr Frendo refused to comment on the issue of colours, the PCAB 
contended that it was still obliged to ensure that the tender was not tailor-made 
to one company. 
 
At this point, Ms Mary Grace Micallef, representing the Evaluation Committee, 
was called to take the stand.  She gave her testimony under oath. 
 
On cross-examination by the PCAB, Ms Micallef testified that the 
specifications of the waste recycling bins and portholes were formulated by 
Project Leader Ms Margaret Fenech (who had since resigned from the 
Company) and herself.  She explained that the bring-in sites were introduced in 
1998 and that the specifications were based on skips that were bottom 
opening/emptying because these were the types of bins that were accepted by 
the people.  Also, they took into consideration the sizes of the portholes 
because many people were complaining that commonly used items could not be 
deposited through them.  She declared that they wanted bins / portholes which 
satisfied the needs of people. 
 
Ms Micallef denied that the specifications reflected the parameters of one 
particular company.  In reply to a specific question by the PCAB, the witness 
declared that she did not know that the RAL Colour pertained to one particular 
company/brand.  However, she confirmed that she knew that the RAL Colour 
pertained to one particular company only recently, that is, when MSA standards 
were issued.  Also, she confirmed that none of the tenderers were excluded 
because of the RAL colour.  Furthermore, it was pointed out that the waste 
containers had to be ‘in the shade of’ RAL colours. 
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Ms Micallef declared that in the brochure it was indicated that the 
Sulo Company could manufacture bins with three different portholes.  
However, in their offer the appellants submitted only the first two options, 
namely 160mm diameter and the other 600mm x 150mm.  The third option, 
namely the aperture that had a diameter of 285mm, was not included in their 
offer. 
 
The witness declared that three out of five offers met the requested dimensions 
and passed to the final phase.  Ms Micallef said that the appellants’ offers were 
excluded because the dimensions of the portholes did not comply with the 
specifications. 
 
Ms Gaerty insisted that she was convinced that the dimensions of their 
portholes were within the limits of the tender specifications.  Also she 
questioned why WasteServ Malta Ltd asked for clarifications when all the 
dimensions were available on the leaflets. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having taken note of the preliminary plea lodged by Dr. Frendo regarding 

the admissability or otherwise of the appeal on account of it being 
allegedly filed later than the time permitted by Law; 

 
• having noted that the appellants, in terms of their initial objection dated 

12 January 2006, subsequently followed by a ‘reasoned letter of 
objection’ dated 16 January, 2006, and also through their verbal 
submissions presented during the public hearing held on the 
22 February, 2006, had objected to the decision taken by the General 
Contracts Committee communicated to them in terms of the letter dated 
06 January 2006, informing them that the tender submitted by them was 
not in compliance with technical specifications; 

 
• having heard Dr Frendo making reference to WasteServ Malta Ltd’s letter 

dated 20 September 2005 wherein tenderers (including the appellants) 
were (a) requested ‘to confirm the dimensions offered by the filling of the 
tables attached to this letter as applicable, showing clearly the 
dimensions of the bins being offered for Lot 1, as well as (b) giving 
dimensions of the portholes in the tables; 

 
• having established that appellants claimed that they could submit 

portholes of different sizes as an option and that although the Option C on 
the tables submitted by WasteServ Malta Ltd was not filled by the said 
appellants yet all sizes were shown on the leaflets; 
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• having also heard Ms Gaerty claiming that the words ‘option: with 
recycling inserts’ in the Alaska leaflet meant that the sizes of portholes 
could be made according to the clients’ requirements or modified to meet 
their requirements; 

 
• having ascertained that whilst the brochure submitted by the appellants 

along with the offer indicated that the Sulo Company could manufacture 
bins with three different portholes, yet, in their offer the same appellants 
submitted only the first two options (the 160mm diameter and the 
600mm x 150mm), with a third option related to the aperture that had a 
diameter of 285mm and which was also mentioned in the brochure, 
ending up not being included in the appellants’ offer at all; 

 
• having noted that whilst appellants’ representative (Ms Gaerty) had 

alleged that the RAL Colour and the portholes indicated in the 
specifications of the tender document were tailor-made to one particular 
company, yet, Ms Micallef denied that the specifications reflected the 
parameters of one particular company confirming under oath that none of 
the tenderers were excluded because of the RAL colour and that the only 
request made was that the waste containers had to be ‘in the shade of’ 
RAL colours; 

 
• having also noted Dr Frendo’s argument that placed emphasis on the fact 

that the issue of the colour was irrelevant because the appellants’ offers 
were discarded on the dimensions of the portholes, 

 
reached the following conclusions:- 
 
8. Sub-regulation 82 (4) of the PCAB does not lay down as a  strict legal 

requirement the giving of reasons for the complaint within the period of 
four (4) working days stipulated therein.  In the opinion of this Board this 
regulation is worded in a manner to allow for the Board’s discretion to 
permit the giving of a detailed explanation of the complaint via the 
reasoned letter of objection within a longer reasonable period as long as 
the deposit and the initial complaint are made within four working days; 

 
9. the clarifications provided to the Evaluation Committee by the appellants 

as well as the arguments raised by the same appellants during the hearing, 
were not convincing; 

 
10. the perception that participants can assume that the responsibility to trace 

the availability or otherwise of contents listed in a brochure submitted by 
the said participants falls on the Evaluation Committee rather than the 
tenderers themselves, is totally unacceptable, particularly when a 
contracting party clearly requests participants to confirm details of offers 
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“by the filling of the tables attached” to a particular letter and the said 
participants simply refrain to do so; 

 
11. the methodology adopted by the Evaluation Committee was in line with 

normal praxis; 
 
12. in consequence to 1, 2 and 3 above, the appellants’ objection to the 

decision reached by the General Contracts Committee to deny Messrs 
Green Skip Services Ltd from being considered further as regards this 
particular tender is not upheld. 

 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
20 March 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 67 
 
RE: CT 2398/2005 – Advert No E/E/T/42/2005: Supply of Steel Poles to 
Enemalta Corporation 
 
This selective call for tenders was issued by the Department of Contracts 
following a request transmitted to the latter by Enemalta Corporation. 
 
The closing date for this call for offers was 02 August 2005 and the global 
estimated value of the contract was Lm 180,000. 
 
Three different tenderers submitted a total of four (4) offers. 
 
Following recommendations made by the Evaluation Board to the 
Contracts Committee for the latter to award the tender (‘trial order’) to 
Messrs Ningbo Liaoyuan (USD 30,500 equivalent to approximately 
Lm 10,700), Messrs Ragonesi & Co Ltd on behalf of SA-RA Energy 
Construction Trade & Industry Co Ltd - Turkey, filed an objection 
on 21 December 2005. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 08 March 2006 to discuss this 
objection. 
 
Present for the hearing were: 
 
Ragonesi & Co Ltd obo SA-RA Energy Construction Trade & Industry Co Ltd 
- Turkey 
 Mr Roberto Ragonesi – Managing Director 
 Dr Franco Vassallo 
 
Darel Ltd obo Messrs Ningbo Liaoyuan 
 Ms Elaine Frendo 
 Mr Joseph Frendo 
 Mr Alexander Schembri 
 
Enemalta Corporation 
 Mr Godfrey Camilleri – Procurement Executive 
 Mr Francis Darmanin – Head of Procurement 
 
After the Chairman PCAB’s brief introduction, the Board’s attention 
was drawn to the fact that despite that Enemalta Corporation was duly 
notified about the date and time of the hearing, none of the 
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Corporation’s representatives were present for the hearing.  As a consequence, 
the Board instructed the Secretary to contact Mr Godfrey Camilleri 
(Procurement Executive, Enemalta Corporation) by phone in order to establish 
the reason for their non appearance. 
 
Following such contact it transpired that the Corporation’s officials thought 
that the time of the hearing was 09.45hours and not 08.45hours.  They 
apologised and advised that they will be leaving within minutes to attend the 
hearing. 
 
The PCAB decided to start the hearing by inviting the representatives of 
Ragonesi & Co. Ltd, the appellants, to explain the motive leading to their 
objection. 
 
Dr Franco Vassallo, the appellants’ legal representative started by stating that 
once the tender for the supply of specific steel poles was issued in terms of the 
public procurement regulations and awarded to Messrs Ragonesi & Co Ltd, the 
Department of Contracts and Enemalta Corporation could not go beyond the 
parameters of the law by awarding a “trial order” to Messrs Ningbo Liaoyuan.  
Thus, he maintained that the Corporation’s recommendation had to be 
perceived as having been construed (i) ultra vires of the tender procedure, (ii) 
in a discriminatory manner against those who could not participate in the “trial 
order” and (iii) in a way as to attempt to circumvent the public procurement 
regulations with the consent of the Department of Contracts. 
 
Dr Vassallo said that he arrived at the conclusion that the Chinese company did 
not abide by or fulfilled the tender specifications and conditions because, if 
theirs was the cheapest acceptable offer, then they would have been awarded 
the tender and not just given a “trial order”.  He contended that his clients were 
concerned because such decision could serve as a precedent to future 
adjudication of tenders. 
 
Dr Vassallo maintained that as an interested party they should have access to 
the adjudication report.  The lawyer said that although Malta had the 
Professional Secrecy Act and the Data Protection Act, it was very unfortunate 
that it did not yet have the Freedom of Information Act.  Here, the PCAB 
pointed out that, except for sensitive commercial data, all other information 
could be divulged during the course of the hearing. 
 
Finally, the appellants’ legal representative, whilst acknowledging that 
Enemalta Corporation could place a “trial order”, yet, he insisted that 
Tender Advert E/E/T/42/2005 – Supply of Steel Poles to Enemalta Corporation 
should only be considered and awarded within the parameters of the tender 
conditions and the public procurement regulations. 
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At this stage, Enemalta Corporation’s two representatives joined the hearing 
and apologised for being late.  Mr Camilleri explained that none of 
the adjudicating members were present because they had delegated 
Mr Francis Darmanin, Head of Procurement, and himself to attend. 
 
The Board took a very poor view of this and the Chairman informed the 
Corporation’s representative that this was not the first time that such neglectful 
actions had occurred and this reflected badly on the organisation as a whole and 
on the persons directly concerned. 
 
Mr Darmanin submitted that this tender was first examined by the Tender 
Evaluation Board and then by the Tender Sub-Committee.  He declared that 
one of the members of the first board was involved in the drawing up of the 
specifications.  Mr Darmanin said that when the Tender Sub-Committee 
evaluated the tenders, it found that the tender specifications were difficult to 
interpret and so they could have led to some form of misinterpretation on the 
part of participants.  However, when Enemalta Corporation’s representatives 
were asked to state whether any clarifications were sought, the reply given was 
in the negative. 
 
Mr Darmanin explained that the Tender Evaluation Board recommended the 
award of this tender (Item 1 – Transmission poles) to Ragonesi & Co Ltd 
because, although it was the 2nd cheapest, their offer was compliant with 
specifications.  He said that according to this Board the cheapest offer, which 
was submitted by Ningbo Liaoyuan, could not be considered further because it 
was not according to specifications.  However, he maintained that the Tender 
Sub-Committee recommended the award of a “trial order” of 100 poles to 
Ningbo Liaoyuan to serve as a sample order. 
 
On his part Mr Camilleri stated that the board considered this offer because the 
catalogues submitted indicated that the poles were of a certain standard.  He 
said that if he were a Board member he would have arrived at the same 
conclusions because from the data submitted the supplier was established 
worldwide and the price was cheaper. 
 
During the hearing, the PCAB noted that in the Tender Sub-Committee’s report 
that was submitted by Enemalta Corporation’s representatives, there was stated 
that the ‘problem with Tenderer No 4  is that this manufacturer from China has 
not submitted any test certificates or a sample in spite of several requests.’ 
 
However, for the sake of clarification and transparency, when the 
Enemalta Corporation’s representatives were asked by the Board to table a 
copy of the ‘sample test certificate’ submitted by Messrs Ragonesi & Co Ltd, it 
was also noted that, in this case, this ‘certificate’ was not issued by an 
independent body. 
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Dr Vassallo intervened to make reference to the tender document wherein 
under paragraph ‘TECHNICAL LITERATURE AND SAMPLE’ it was clearly 
specified that: 
 
‘All offers must include detailed technical literature and drawings with all 
dimensions and pole construction details.  Sample test certificates must also be 
included with offers.  Prior to the acceptance of this tender and at any time 
during the duration of supply period, samples may be requested for 
independent verification of: 
 
• Material 
• Quality of galvanizing 
• Protection of bottom section of pole from corrosion.’ 
 
The appellants’ lawyer said that nowhere in the tender document was it 
stipulated that the ‘certificate’ had to be issued by an independent body. 
 
Furthermore, the same lawyer said that with regard to his clients’ offer, he 
contended that it was very risky for the Corporation to accept such a product 
without a ‘sample test certificate’ because in case of a fatal accident the same 
Corporation could face serious consequences. 
 
On cross-examination by the PCAB, Mr Alexander Schembri, representing 
Messrs Darel Ltd / Messrs Ningbo Liaoyuan, testified that the ‘sample test 
certificate’ could not be provided because the product had to be manufactured 
according to customer’s requirements. The witness ensured those present that 
the Chinese company guaranteed that their product would be provided in 
compliance with all the specifications and at the required standards. 
 
On her part, Ms Elaine Frendo, also acting in representation of 
Messrs Darel Ltd / Messrs Ningbo Liaoyuan, testified that they presented the 
necessary information relating to the specifications of the poles.  She explained 
that whilst the ‘sample test certificate’ did not exist because the poles still had 
to be manufactured, yet, the brochures submitted did refer to other certificates.  
Also, during her testimony, Ms Frendo confirmed that their product would be 
according to specification because the poles were custom made. 
 
Mr Joseph Frendo, also representing the successful tenderer, said that in view 
of the fact that the difference in price between the offers submitted by the 
Chinese Company and the appellants was Lm 15,000, Enemalta Corporation 
was going to save 8% of the next most financially advantageous offer. 
 
In concluding, Dr Vassallo reiterated that the procedure to order samples as 
recommended by the Tender Sub-Committee was not contemplated in the 
tender dossier and therefore it was ultra vires and went beyond the parameters 
of the tender. 
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On his part, the Corporation’s representative, Mr Darmanin concluded by 
stating that the procedure followed regarding the ‘trial order’ could be incorrect 
and would possibly need to be re-examined. 
 
Finally, Mr Camilleri said that, personally, he felt that the appeal was frivolous 
because Ragonesi & Co Ltd were awarded half the quantity requested for 
Item 1.  He pointed out that, as a direct consequence of this objection, the 
tendering process had been delayed by two months. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 24 January 2006, and also through their verbal 
submissions presented during the public hearing held on 08 March 2006, 
had objected to the decision taken by the General Contracts Committee to 
award the tender (‘trial order’) to Messrs Ningbo Liaoyuan;  

 
• having considered the appellants’ legal representative’s points raised 

relating to existing public procurement regulations and also the fact that, 
according to him, the Department of Contracts and Enemalta Corporation 
could not go beyond the parameters of the law by awarding a “trial order” 
to Messrs Ningbo Liaoyuan; 

 
• having taken cognizance of the appellants’ claim that the Corporation’s 

recommendation has to be perceived as having been construed (i) ultra 
vires of the tender procedure, (ii) in a discriminatory manner against those 
who could not participate in the “trial order” and (iii) in a way as to 
attempt to circumvent the public procurement regulations with the 
consent of the Department of Contracts; 

 
• having also noted Mr Darmanin’s statement that, whilst evaluating the 

tenders, Enemalta Corporation’s Tender Sub-Committee had noted that 
the tender specifications may have been difficult to interpret and so they 
could have led to some form of misinterpretation on the part of 
participants; 

 
• having also noted that whilst the Tender Evaluation Board had decided 

that the offer submitted by Messrs Ningbo Liaoyuan, could not be 
considered further because it was not according to specifications, yet the 
Tender Sub-Committee recommended the award of a “trial order” of 
100 poles to the same Company to serve as a sample order; 
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• having also considered the fact that whilst it was mandatory for “Sample 
test certificates” to be “included with offers”, yet the Tender Sub-
Committee’s report stated that the “problem with Tenderer No 4  is that 
this manufacturer from China has not submitted any test certificates or a 
sample in spite of several requests; 

 
• having deliberated upon points raised by (i) the appellants’ legal 

representative as to the fact that it was very risky for the Corporation to 
accept such a product without a ‘sample test certificate’ because in case of 
a fatal accident the same Corporation could face serious consequences as 
well as by (ii) the successful bidder who stated that the ‘sample test 
certificate’ could not be provided because the product had to be 
manufactured according to customer’s requirements; 

 
reached the following conclusions:- 
 
1. Sample test certificates, which should ideally be issued by independent 

bodies, were mandatory and had to be provided when requested.  As a 
matter of fact, tender conditions clearly stipulated that “Sample test 
certificates must also be included with offers.  Prior to the acceptance of 
this tender and at any time during the duration of supply period, samples 
may be requested for independent verification of Material, Quality of 
galvanizing and Protection of bottom section of pole from corrosion.”.  
The PCAB feels that had there been any problem with adhering to any of 
the conditions, any tenderer was obliged to seek clarification rather than 
dictating one’s own terms and conditions; 

 
2. Albeit officials from Enemalta Corporation had themselves drafted the 

tender’s specifications, yet, at adjudicating stage, some of the 
Corporation’s officials had not observed these same specifications, thus, 
possibly discriminating against unsuccessful bidders as well as giving rise 
to a questionable way of adjudicating similar tenders in the future; 

 
3. Recognises the fact that Mr Darmanin’s concluding statement, namely, 

that the procedure followed regarding the ‘trial order’ could be incorrect 
and would possibly need to be re-examined, does not provide enough 
comfort to this Board with respect to the arbitrary way of deciding in 
favour of the successful bidder, especially, when, during the hearing, 
prima faciae, it transpired that the ‘trial order’ was decided upon in view 
of the fact that there was still an aura of uncertainty about the quality of 
the product offered by the Chinese Company and this was considered as a 
way of minimising potential risk.  As a matter of fact the ‘trial order’ was 
recommended on the condition that payment to supplier would only be 
affected after the poles would have been received and tested to the 
Corporation’s complete satisfaction and that should the tests fail the poles 
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will be returned back to the supplier with all related costs being borne by 
the same supplier!; 

 
4. Considers (a) Mr Camilleri’s concluding remarks which contended that 

the appeal was frivolous because Messrs Ragonesi & Co Ltd were 
awarded half the quantity requested for Item 1, and (b) Mr Frendo’s claim 
that in view of the fact that the difference in price between the offers 
submitted by the Chinese Company and the appellants was Lm 15,000, 
the Corporation was definitely right in opting for the most financially 
advantageous offer, as both as being unacceptable.  Although price is a 
major determinant in public procurement, yet, observance of tender 
requirements is also a sine qua non.  Furthermore, just because a tenderer 
is awarded half the requested quantity does not automatically preclude 
same from qualifying for the award of the entire contract in question.  
Needless to say that even though the beneficiary always retains the 
prerogative to award in full or in part or refrain to award any contract at 
all, yet any similar decision has to be sensibly taken and following strict 
adherence to tender requirements. 

 
Consequent to (1) to (4) above, the Board does not uphold the decision taken 
by the General Contracts Committee to award Messrs Ningbo Liaoyuan a ‘trial 
order’ as an integral action within this tender procedure. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
29 March 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 68 
 
RE: CT 2432/2005 – Advert No CT 274/2005: Service tender for the 
Projects Management (Out Sourced) for works at al Far Industrial Park 
 
This call for tenders, published in the Maltese Government Gazette on 19 August 2005 
was issued by the Department of Contracts following a request transmitted to the 
latter by the Ministry for Investment, Industry and Information Technology. 
 
The closing date for this call for offers with a global estimated value of contract 
being Lm 80,269 (excluding VAT) was 06 October 2005. 
 
An Evaluation Board consisting of Messrs: 
 
Mr Joseph Gerada – Chairperson 
Mr Louis Casha – Secretary 
Mr Gorg Cilia – Evaluator 
Mr John Rizzo Naudi – Evaluator 
Mr Ray Vella – Evaluator 
 
was appointed to analyse a total of three offers submitted by the same number 
of tenderers. 
 
Following receipt of a formal notification, dated 20 January 2006, from the 
Director General (Contracts) whereby they were informed that the tender was 
being awarded to Architect Marvin Ellul, Messrs Design & Technical 
Resources Ltd filed an objection on 04 February 2006. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 08 March 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Design & Technical Resources Ltd 
 Dr Norval Desira 
 Arch Robert Sant 
 Arch Etienne Magri 
 Ms Vivienne Psaila 
 
Architect Marvin Ellul 
 Dr Karl Briffa 
 Dr Mario Demarco 
 Arch Marvin Ellul 
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Evaluation Committee 
 Mr Joseph Gerada – Chairperson 
 Mr Louis Casha – Secretary 
 Mr Gorg Cilia – Member 
 Mr John Rizzo Naudi – Member 
 Mr Raymond Vella – Member 
 
The representatives of Design & Technical Resources Ltd, the appellants, were 
invited to explain in brief the motive leading to their objection. 
 
Dr Norval Desira, acting as legal representative, started by stating that on 
20 January 2006 the Director General (Contracts) informed his clients that the 
tender submitted by them was not successful because they had an invalid Bank 
Guarantee.  It transpired that their tender was rejected because of a typing error 
as the expiry date of the bid bond was erroneously dated 03 January 2005 
instead of 03 January 2006.  Dr Desira contended that, once the Bank 
Guarantee was issued on 01 October 2005 it did not make sense to issue a Bank 
Guarantee which expired on 03 January 2005.  He explained that as soon as this 
mistake was identified at the opening session of the tenders, the Bank 
communicated verbally with the Director General (Contracts) and soon after 
produced an amended ‘guarantee form’.  Furthermore, Dr Desira argued that, in 
view of the fact that the bid offered by his client was Lm 30,000 cheaper than 
the chosen one, it was to be considered highly illogical that a simple clerical 
error should end up penalising the nation’s coffers with such a substantial 
amount. 
 
Dr Desira also rebutted various points raised in the reasoned letter of reply 
written by Dr Karl Briffa on behalf of his client, Architect Marvin Ellul.  He 
contended that Case No 46 – CT 2616/2004 relating to the Tender for the 
reconstruction and upgrading of San Lawrenz to Rabat was a completely 
different case because in that case, without entering into the merit of the 
decision, the Bank Guarantee was considered invalid as it was not issued in 
favour of the tenderer. 
 
The appellants’ legal representative contended that it was incorrect to state that the 
bid bond should have been valid for a total of one hundred and fifty (150) days 
instead of ninety (90) days because Clause 4.1 Tender Guarantee specified that it 
‘must remain valid for 90 days being the period of validity of the tender.’ 
He maintained that this point was amplified under Clause 6 Period during which 
tenders are binding wherein it was stipulated that ‘Tenderers are bound by their 
tenders for 90 days after the deadline for the submission of tenders’ and the’ 
selected tenderer must maintain its tender for a further 60 days from the date of 
notification that its tender has been recommended for the award by the Evaluation 
Committee.’  Therefore, it was clear that, according to the ‘Instruction to 
tenderers’ the tender guarantee had to remain valid for 90 days and not 150 days. 
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Dr Desira said that it was also incorrect to state that the financial bid had to be 
placed in a separate envelope because in Clause 8 Submission of tenders it was 
stipulated that ‘The financial bid must be placed in a sealed envelope with the 
technical bid and tender guarantee.’  Furthermore, he pointed out that the 
reason given by the Director General (Contracts) for rejecting the tender was 
not because the financial offer was not presented in a separate envelope but 
because the Bank Guarantee was invalid.  Tenderers were not obliged to submit 
their tender in three separate envelopes because it was issued under the Single 
Envelope System. 
 
Dr Desira submitted that, apart from the error in the date of their bid bond, 
there were a number of other mistakes in this tender, such as, in the name of the 
company and reference number on the Department of Contracts’ letter dated 
20 January, 2006 and the form used at the tender opening session.  However, he 
maintained that certain mistakes were admissible particularly if these were not 
the result of negligence. 
 
Dr Briffa responded by stating that, irrespective of whether the mistake in the 
date was attributed to the bidder or not, the fact remained that, once the bid 
bond referred to a preceding date, the Director General (Contracts) would not 
have been able to exercise his rights to withdraw payment of the guarantee 
from the bank upon request.  He contended that even if the date were correct, 
the period of validity covered by the bid bond was eighty nine (89) days 
because the validity of ninety (90) days from the 06 October 2005 
(06 October should not be included) would expire on the 04 January 2006 and 
not on the 03 January 2006.  The lawyer claimed that the mistake was the result 
of insufficient attention by the tenderer and this could not be attributed to the 
bank because it was the responsibility of the tenderer to check the details before 
presenting the document. 
 
With reference to Dr Desira’s argument about the price, Dr Briffa contended 
that this was not the only element that had to be taken into consideration in the 
evaluation and awarding of tenders.  He reiterated that the issue of price was 
irrelevant because the tender submitted by the appellants did not fulfil the 
minimum requirements for the acceptance of tender.  He claimed that the 
objection raised by Messrs Design and Technical Resources Ltd should not be 
considered because the Bank Guarantee was not valid. 
 
Although at first the PCAB expressed its desire to summon as witnesses 
Dr Michael Borg Costanzi – Head Legal Office BOV and Mr Joe Baldacchino 
BOV, Santa Venera Branch, after the testimony given by the other witnesses, 
the PCAB declared their testimony was no longer required due to the fact that 
certain issues which had previously been unclear had been duly clarified 
throughout the hearing and, as a consequence, the Board decided that they were 
in possession of enough material to enable them to conduct a proper 
deliberation process. 
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At this stage, Mr Edwin Zarb (DG, Contracts) was called to the witness stand 
by the PCAB who asked him to give his opinion as to the issue in question 
relating to this particular objection being raised by appellants. 
 
Mr Zarb stated that with regards to the form ‘SUMMARY OF TENDERS 
RECEIVED’, he stated that, apparently, the officers from the Department 
present during the opening erroneously used the incorrect form, the one that 
was used for the Three Envelope System and not for the Single Envelope 
System.  Furthermore, he explained that, to his knowledge, the indicated tenders 
were rejected not because the financial offer was not submitted in a separate 
envelope but because the tender Bank Guarantee was not valid. 
 
Mr Zarb also confirmed that the above-mentioned document was published on 
the Departmentof Contracts’ notice board on 06 October 2005. 
 
The Director General (Contracts) clarified that it is correct to say that on 
06 October 2005 it had been indicated that the appellants’ offer was rejected, as 
far as the Single Envelope System was concerned.  However the official 
information to tenderers could only be given following the 
Contracts Committee’s decision after the evaluation report was accepted by the 
same Committee, that is, on the award of contract.  Furthermore, he also 
wanted to draw the attention of those present that in the procedure indicated in 
the Public Procurement Regulations it was specified that tenderers who felt 
aggrieved by a proposed award of contract could file a ‘notice of objection’ 
within fourteen working days of the publication of the decision.  He explained 
that the procedure of the Three Envelope System was different because 
tenderers were officially informed of the decision leading to the discarding of 
any tender during any stage of the process and any complaint had to be made 
within four working days from the date of notifications of the decision. 
 
During cross-examination, Mr Joseph M Gerada, Chairperson of the 
Evaluation Committee, testified that at the tender opening session they used the 
‘SUMMARY OF TENDERS RECEIVED’ and ‘LIST OF TENDERERS’ 
REPRESENTATIVES’ forms that were provided by the representative at the 
Department of Contracts.  He confirmed that the offers submitted by 
Design & Technical Resources Ltd and Bezzina & Cole Ltd were rejected 
because they had an invalid Bank Guarantee and not because of the Separate 
Envelope System.  He explained that they could not accept the bid bond 
because the document presented showed that the expiry date was incorrect. 
 
On cross-examination, Architect Etienne Magri, also representing the 
appellants, testified that the Bank Guarantee was not submitted directly by the 
Bank to the Department of Contracts but it was annexed with the tender 
document.  He declared that apart from the fact that there was an amount of 
money held at the Bank readily available, the validity of the bid bond was 
effective from starting date until expiry date. 
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Dr Desira said that the Bank Guarantee dated 01 October 2005 specified that: 
 
“At the request of the Tenderer, we, Bank of Valletta p.l.c., hereby guarantee to 
pay you on demand a maximum sum of One Thousand Six Hundred Five 
Maltese Liri and 00 cents, Lm1,605.00 in the event that the Tenderer withdraws 
its tender before the expiry date or in the event that the Tenderer fails to sign 
the contract and provide the Performance Bond, if called upon to do so in 
accordance with the tender conditions or in the event that the Tenderer 
otherwise fails to fulfil its obligations under the tender conditions. 
 
It is understood that this Guarantee will become payable on your first 
written demand which must be sent to the Bank’s Trade Finance Centre at 
229, Fleur de Lys Road, Santa Vanera BKR 09, MALTA, accompanied by this 
document, and it shall not be incumbent upon us to verify whether such demand 
is justified.” 
 
Dr Demarco said that, irrespective of whether the mistake was made by the 
bank or the tenderer, the fact remained that the Department of Contracts could 
not submit a valid claim on the bid bond as presented by the appellants because 
on the face of it the performance guarantee was not valid.  Furthermore the bid 
bond had to cover a period of 150 days because Annex VI of the tender dossier 
required that the release of the guarantee by the bank would only occur ‘within 
sixty days of the expiry of the tender validity period’ which was 90 days and 
also because the deadlines indicated in the ‘INSTRUCTIONS TO 
TENDERERS’ the contract had to be signed by 06 March 2006. 
 
Dr Demarco maintained that the tender guarantee should have been valid up to 
04 January 2006 and not 03 January 2006. 
 
Dr Desira rebutted Dr Demarco’s concluding remarks by stating that since the 
Bank did not issue a new guarantee but extended the validity of the guarantee 
up to 03 January 2006, it was automatically acknowledging that it was not 
invalid.  He pointed out that Clause 6 specified that it was only the successful 
tenderer who was obliged to ‘maintain its tender for a further 60 days from the 
date of notification that its tender has been recommended for the award by the 
Evaluation Committee’.  However, such obligation would not remain binding 
on unsuccessful tenderers because under Clause 4.1 it was specified that the 
Tender Guarantee ‘must remain valid for 90 days being the period of validity of 
the tender.’ With regard to the last point mentioned by Dr Demarco, Dr Desira 
claimed that once the bid bond was valid this could easily be rectified by 
requesting an extension. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
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This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 04 February 2006 and also through their verbal 
submissions presented during the public hearing held on 08 March, 2006, 
had objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having noted the appellants’ legal advisor claim that their offer was 

rejected because of a genuine typing error as the expiry date of the bid 
bond was erroneously dated 03 January 2005 instead of 03 January 2006; 

 
• having also noted Dr Desira’s point relating to the fact that, once the Bank 

Guarantee was issued on 01 October 2005, it did not make sense to issue 
a Bank Guarantee which expired on 03 January 2005; 

 
• having considered Dr Briffa and Dr Demarco’s arguments which focused 

on the fact that, irrespective of whether the mistake in the date was 
attributed to the bidder or not, the fact remained that, once the bid bond 
referred to a preceding date, the Director General (Contracts) would not 
have been able to exercise his rights to withdraw payment of the 
guarantee from the bank upon request; 

 
• having also observed that the reason given by the Director General 

(Contracts) for rejecting the tender was not because the financial offer 
was not presented in a separate envelope but because the Bank Guarantee 
was invalid, which was fully congruent with the reason given during the 
hearing by Mr Gerada; 

 
• having heard the argument put by Dr Desira that certain mistakes should 

be admissable particularly if these were not the result of negligence; 
 
• having taken cognizance of and concurred with Dr Desira’s reasoning 

with regards to the reference made to Case No 46 – CT 2616/2004, 
relating to the Tender for the reconstruction and upgrading of 
San Lawrenz to Rabat, which, as claimed, was completely irrelevant 
because in that case the Bank Guarantee was considered invalid as it was 
not issued in favour of the tenderer. 

 
reached the following conclusions:- 
 
• The Public Contract Appeals Board has always insisted that it is 

incumbent on the tenderers to ensure that maximum attention should be 
given to present the correct documentation as requested in the 
Tender Document and has always frowned upon the instances of incorrect 
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documentation submitted because of insufficient attention given by the 
tenderers; 

 
• The Public Contract Appeals Board agrees with the point raised by the 

beneficiaries’ lawyer, namely, that, as genuine as it could possibly be, the 
mistake in the date of the tender guarantee by the bank was the result of 
insufficient attention by the tenderer and which could not be attributed to 
the bank because it remains always the ultimate responsibility of the 
tenderer to check the details before presenting a document to third parties; 

 
In consequence to the above, the appellants’ objection to the decision 
reached by the General Contracts Committee to award the Contract to 
Architect Marvin Ellul cannot be upheld by this Board. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
29 March 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 69 
 
RE: CT 2187/2005 – Advert No CT100/2005: Provision of Training 
Services in Waste Management for Local Councils and SMEs 
 
This call for tenders, published in the Maltese Government Gazette on 
08 April 2005 was issued by the Department of Contracts following a request 
transmitted to the latter by WasteServ Malta Ltd. 
 
The closing date for this call for offers was 31 May 2005 and the global 
estimated value of the contract was Lm 30,255 including VAT. 
 
Four different tenderers submitted their offers. 
 
Following receipt by the appellants of a formal notification (dated 03 February 2006 
sent by the Director General (Contracts)) of the recommendations made by 
the Evaluation Board, The Malta Institute of Management, filed an objection 
on 09 February 2006 against the intended award of the said tender to 
Med Ecology Foundation & Partner (Lm 25,594.40 VAT excluded). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 16 March 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Malta Institute of Management 
 Mr Reuben Buttigieg 
 Mr Aldo Vassallo 
 Dr Andrew Borg Cardona 
 
Med Ecology Foundation & Partner 
 Mr Darryl Grima 
 
WasteServ Malta Ltd 
 Dr Stefan Frendo 
 
Evaluation Committee 
 Mr Joe Degiorgio – Chairperson 
 Mr Kevin Mizzi – Secretary 
 Ing Vincent Magri – Member 
 Dr Ing Christopher Ciantar – Member 
 Ing Aurelio Attard – Member 
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Following the Chairman’s brief introduction, the appellants’ representatives 
were invited to explain the motive for their objection. 
 
Dr Andrew Borg Cardona, legal advisor to The Malta Institute of Management, 
commenced his intervention by stating that on 03 February 2006 the 
Director General (Contracts) informed his clients that their tender was not 
successful because their bid-bond was not valid for 90 days as requested in the 
tender document.  He said that Clause 4.1 Tender Guarantee under 
‘Instructions to tenderers’ specified that the tender had to be accompanied by a 
bid bond which ‘must remain valid for 90 days beyond the period of validity of 
the tender.’ Dr Borg Cardona explained that the bid bond submitted did cover 
the requested 90 days because it was dated 18 May 2005 and was thus valid for 
three months up to 18 August 2005.  Furthermore, he pointed out that the 
tender guarantee remained valid during the course of the relevant period 
because it was always extended before its expiry date.  Whilst submitting a 
copy of all the extensions made by the bank in the interim, the appellants’ legal 
advisor argued that the Bank would not have extended the bank guarantee had 
the bid bond been invalid. 
 
At this stage, Dr Borg Cardona drew the PCAB’s attention to the fact that the 
wording of Clause 4.1 was not “shall be valid at the time of submission for 
90 days” but “must remain valid for 90 days beyond the period of validity of 
the tender” and therefore he contended that his clients’ bank guarantee was 
in conformity with Clause 4.1.  The appellants’ lawyer insisted that if 
WasteServ Malta Ltd did not want tenderers to misinterpret this clause they 
should have drafted the ‘Instructions to tenderers’ in a clearer and less 
equivocal manner.  Dr Borg Cardona proceeded by claiming that whenever the 
intended ‘spirit’ is not bolstered with the wording, then the written condition 
prevails. 
 
Dr Stefan Frendo, legal advisor to the beneficiary, replied by stating that, from 
their submission, it was evident that the appellants thought that they had to 
present a bid bond for a period of 90 days.  In actual fact tenderers were 
obliged to submit a Bank Guarantee for a period of 180 days because 
Clause 4.1 Tender Guarantee specified that it ‘must remain valid for 90 days 
beyond the period of validity of the tender’ and the validity period was defined 
under Clause 6 wherein it was stipulated that ‘Tenderers are bound by their 
tenders for 90 days after the deadline for the submission of tenders’ which was 
31 May 2005. It was also claimed that the two clauses, namely Clause 4.1 and 
Clause 6, could not be interpreted in isolation.  Furthermore, Dr Frendo 
maintained that the bid bond was not valid because when the tenders were 
opened on 31 May 2005 the document presented by the appellants indicated 
clearly that the guarantee would have expired on 18 August 2005.  Needless to 
say, contended Dr Frendo, that when evaluating offers, the adjudicators had to 
ensure that tenderers were compliant ab initio. 
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Mr Edwin Zarb, Director General Contracts, who was the only witness to take 
the stand in these proceedings, when cross-examined by PCAB members, 
testified that, strictly speaking, the validity period of the bid bond was 180 days 
because Clause 4.1 specified that it ‘must remain valid for 90 days beyond the 
period of validity of the tender’.  At this stage, Mr Zarb drew the attention of 
those present that the word ‘beyond’ had since been changed to ‘being’. 
 
The Director General (Contracts) asserted that, although in their letter dated 
06 February 2006, Bank of Valletta p.l.c. had informed them that the guarantee 
had been extended up to 18 May 2006, this extension was irrelevant since the 
bid bond was found to be invalid for 90 days from the deadline (31 May 2005) 
for submission of tenders because its expiry date was 18 August 2005. 
 
Dr Borg Cardona concluded by stating that, given the wording of Clause 4.1, 
his clients were compliant to the tender conditions and therefore should not 
have been rejected. 
 
Dr Frendo responded that they had to see the ‘spirit’ behind the submission of 
the guarantee because, by the same argument brought forward by the 
appellants, the bid bond would be rendered meaningless. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 09 February, 2006 and also through their verbal 
submissions presented during the public hearing held on 16 March 2006, 
had objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered the appellants’ reasoning as regards the validity period 

of the tender guarantee, especially their claim that the tender guarantee 
remained valid (i.e. in conformity with Clause 4.1) during the course of 
the relevant period because it was always extended before its expiry date; 

 
• having also noted the beneficiary’s explanation which was based on the 

fact that the dossier had requested that tenderers were ‘bound by their 
tenders for 90 days after the deadline for the submission of tenders’ 
which was 31 May 2005; 

 
• having also considered the point raised by the beneficiary’s lawyer who 

argued that the bid bond originally submitted by the appellants was not 
valid because when the tenders were opened, on 31 May 2005, the 
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document presented by the appellants indicated clearly that the guarantee 
would have expired on 18 August 2005; 

 
• having taken cognizance of DG Contracts’ testimony, particularly, the 

one referring to the fact that although in their letter dated 
06 February 2006, Bank of Valletta p.l.c. had informed them that the 
(appellants’) guarantee had been extended up to 18 May 2006, this 
extension was irrelevant since the bid bond originally submitted with 
offer was found not to be valid for the full 90 days, i.e. the period of 
validity of the Tender, commencing from the deadline (31 May 2005) for 
submission of tenders, because its expiry date was 18 August 2005; 

 
• considers that the tenderers should bear the full responsibility for 

the submission of proper documentation as requested in the 
Tender Document; 

 
• considers that representatives should make their complete case in favour 

or against during the formal hearing and therefore has ignored all 
correspondence received after the public hearing.  This Board does not 
feel that further representations should be made after the holding of such 
hearing once ample time had been allocated to all interested parties to 
enable them to prepare for the hearing. 

 
reached the following conclusions:- 
 
1. When the Evaluation Committees conduct their evaluation process they 

do so by considering the documents made available to them on closing 
date for the submission of tenders.  This Board feels that no tenderer 
should assume that such a Committee should shoulder the responsibility 
to ensure that the documents presented to them are what they actually 
represent.  Should similar anomalies be allowed to happen this could 
possibly give rise to various dangerous interpretations of terms, 
conditions and  regulations, otherwise considered normal and straight 
forward; 

 
2. The Tender Dossier is very clear that the period of validity of the Tender 

is of three months and consequently the guarantee which is meant to 
cover the tender is clearly required for the same period; 

 
3. This Board does not feel that the reasoning behind the appellants’ 

argument, namely that the tender guarantee remained valid during the 
course of the relevant period because it was always extended before its 
expiry date, can be agreed to as it feels that when the tenders were opened 
on 31 May 2005 the document presented by the appellants indicated 
clearly that the guarantee would have expired on 18 August 2005, falling 
short of the time frame required by the Tender Dossier. 
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Consequent to (1) and (2), the Board upholds the decision taken by the 
General Contracts Committee that appellants’ tender should be disqualified. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
29 March 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 70 
 
RE: CT 2383/2004 – Advert No CT 193/2004: Supply of 
Statin Preparations 
 
This call for tenders was issued by the Department of Contracts following a 
request which was originally sent by the Government Pharmaceutical Services 
(GPS) and subsequently received by the Department of Contracts 
on 21 June 2004. 
 
The closing date for this call for offers was 28 September 2004 and the global 
estimated value of the contract was Lm 233,240. 
 
Three (3) different tenderers submitted their offers. 
 
Following recommendations made by the Evaluation Board to the 
Contracts Committee for the latter to award the tender in caption (with respect to Item 
3) to A M Mangion Ltd and their principals Merck Sharp & Dohme Interpharma 
(Lm 140,348.30), Messrs V J Salamone Pharma Ltd and their principals 
Novartis Pharma Services Inc., filed an objection on 30 January 2006. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened two public hearings, one on 15 March 2006 and the 
other on 24 March 2006, to discuss this objection. 
 
Present for the hearing were: 
 
V J Salamone Pharma Ltd / Novartis Pharma Services Inc. 
 Dr Michele Bortolini 
 Ms Lara Cauchi 
 Dr Mario Demarco – Legal Advisor 
 
A.M.Mangion Ltd / Merck Sharp & Dohme Interpharma 
 Mr Alfred Mangion – Chairman, A M Mangion Ltd 
 Dr Henri Mizzi – Legal Advisor 
 Dr Francios Chazelle – Technical Specialist, MSD France 
 Mr Ray Vella – Director, A.M. Mangion Ltd 
 Mr Roger Aquilina – MSD Medical Rep (A M Mangion Ltd) 
 
Government Pharmaceutical Services 
 Ms Anna Debattista – Director, Government Pharmaceutical Services 
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Adjudication Board 
 Ms Miriam Dowling – Chairperson 
 Mr M Spiteri – Pharmacist 
 Mr M Haidon – Senior Pharmacy Technician 
 
Witnesses 
 Dr Stephen Fava 
 Prof Frederick F Fenech 
 Mr Alex Manche 
 Dr Lilia Mendizova 
 Mr Ivan P Micallef 
 Ms Vanessa Said Salomone 
 Dr Roland Schomer 
 Dr Robert Sciberras 
 Dr Robert G Xuereb 
 Dr Josette Grech 
 
Other Witnesses 
 Dr Conrad Azzopardi 
 Dr Patricia Vella Bonanno 
 Prof Carmel Mallia 
 Prof Albert Fenech 
 
After the Chairman’s brief introduction, the representatives of 
V J Salamone Pharma Ltd / Novartis Pharma Services Inc. were invited to 
explain in brief the motive leading to their objection. 
 
Dr Mario Demarco, the appellants’ legal representative, commenced his 
intervention by stating that this tender was issued for the supply of statin 
preparations.  The tender Specifications & Conditions indicated the current 
annual consumption against the different doses of Fluvastatin 20mg, Fluvastatin 
40mg and Fluvastatin 80mg.  He said that Items 1 and 2 were awarded to his 
clients V J Salomone Pharma Ltd / Novartis Pharma Services Inc. who tendered 
with Lescol® (Fluvastatin) 20mg (pack x 28 tablets = CHF 5.50) and 
Lescol® (Fluvastatin) 40mg (pack x 28 tablets = CHF 10.75) whilst Item 3 was 
awarded to A M Mangion Ltd / Merck Sharp & Dohme Interpharma who 
tendered with Zocor® (Simvastatin) 20mg. 
 
Mr Ivan P Micallef, who is responsible for Novartis Pharma’s business in 
Malta, said that Lescol® was a trade mark which was produced by Novartis and 
its active ingredient was Fluvastatin.  He said that this product was used to 
reduce cholesterol in the blood preventing heart attacks which could lead to 
pre-mature deaths.  He said that currently all the three Fluvastatin doses were 
supplied by Novartis in the form of Lescol 20mg, Lescol 40mg and 
Lescol XL 80mg and they had been doing so for the past 10 years. 
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Both Dr Demarco and Mr Micallef said that the appellants felt aggrieved by the 
decision because they believed that the award was based on an incorrect 
technical evaluation when Zocor® 20mg was compared to Fluvastatin 80mg.  
They claimed that the efficacy of Fluvastatin 80mg was comparable to that of 
Zocor® 40mg and not to Zocor® 20mg.  They argued that, as a consequence, 
patients who were being treated with Lescol® XL 80mg would have 
to be switched to Zocor® 20mg and therefore they would need to take 
two (2) Zocor® 20mg tablets instead of one to have an equivalent 
efficacy.  Hence, although one pack of Zocor® 20mg was 6% cheaper 
than that of Lescol® XL 80mg, the award of this item to 
A M Mangion Ltd / Merck Sharp & Dohme Interpharma would effectively 
increase the cost by 88%.  They contended that, as a result, the award was not 
made to the most economically advantageous offer. 
 
Dr Henri Mizzi, legal advisor to A M Mangion Ltd / Merck Sharp & Dohme 
Interpharma, rebutted by stating that the technical people had decided that the 
two versions of statin under consideration, namely Fluvastatin 80mg and 
Simvastatin 20mg, were equivalent.  He claimed that, by their objection, the 
appellants were effectively requesting the PCAB to substitute the technical 
decision of the Health Department’s Adjudication Board.  He insisted that the 
function of the PCAB was to establish whether the evaluation process was 
transparent and properly carried out and not to review or substitute the 
technical decision made by the experts. 
 
On cross-examination by the PCAB, Ms Anna Debattista, Director, 
Government Pharmaceutical Services (GPS), testified that this tender was 
issued for statin preparations, that is, statin tablets or capsules as available in 
different dosages, namely, the Fluvastatin 20mg, Fluvastatin 40mg and 
Fluvastatin 80mg.  She said that the tender specifications were open because 
there were other statins on the market. 
 
Ms Debattista said that in actual fact they received three tenders and each 
tenderer offered a different product, namely Fluvastatin, Simvastatin and 
Atorvastatin.  The Director GPS confirmed that the Adjudication Board 
recommended the award of Fluvastatin 20mg and Fluvastatin 40mg capsules to 
V J Salomone and the Simvastatin 20mg tablets to A M Mangion Ltd on behalf 
of their principals, Merck Sharp & Dohme.  She explained that the 
Adjudication Board based their decision on the cost effectiveness of the 
product and on the same official equivalence ratios that were used in the 
previous tender, namely: 
 

Fluvastatin Simvastatin 
20 mg 5 mg 
40 mg 10 mg 
80 mg 20 mg 
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Ms Debattista continued by claiming that the parameters of these equivalence 
ratios were discussed within the Drugs and Therapeutics Committee and the 
Lipid Sub-Committee and were based on the scientific data available and 
various international studies.  At that time it was the lower doses of statins that 
were being used.  She claimed that they required different doses of statin 
preparations in order to meet the needs of different patients, depending on their 
lipid profile.  The witness said that patients would not be affected when 
switching from one statin to the other. 
 
When asked to state on which guidelines were the equivalence ratios based, 
Ms Debattista said that Dr Conrad Azzopardi was in a better position to reply. 
 
However, on taking the witness stand, Dr Azzopardi testified that he was not in 
a position to state from where the Drugs and Therapeutics Committee got the 
data to establish those standards because he was not involved in the process. 
 
At this stage, Ms Debattista clarified that when the equivalence ratios were 
established, the Chairman Drugs & Therapeutics Committee was 
Prof Carmel Mallia, who could not attend for these proceedings because of his 
clinical commitments at SLH.  Ms Debattista presented the PCAB with an 
e-mail she had received from him the day before.  She pointed out that their 
request for the postponement of the hearing was not accepted.  The Chairman, 
PCAB explained that it was not acceptable for the PCAB to consider such a 
request a day prior to the actual hearing, particularly when all interested parties 
had been informed as far as way back on the 24 February 2006 and to 
aggravate matters, interested parties included foreigners who were already in 
Malta to attend the hearing on the next day. 
 
Then, the PCAB called Dr Patricia Vella Bonanno to take the stand since she 
was indicated as being directly involved in establishing the equivalence ratios. 
 
On cross-examination by the PCAB, Dr Vella Bonanno testified that the 
equivalence ratios emanated from different evidence taken from various studies 
and published data by independent bodies.  Ms Vella Bonanno claimed that at 
that time the evidence available indicated the use of lower doses of statins.  
However, according to current literature, higher doses of statins were now 
being recommended.  The witness declared that the same ratios used in the 
previous tender were re-confirmed for this tender. 
 
Dr Vella Bonanno said that there were no significant differences between 
different brands of statins and that these could be interchanged.  Furthermore 
she claimed that, ideally, under normal circumstances, the department would 
not change from one drug to another but it had to be realised that they had to 
make the best use of a specific budget. 
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When, in reply to a specific question by the PCAB, Dr Vella Bonanno 
indicated Prof Mallia as being ultimately accountable for the efficacy ratio, the 
Chairman PCAB, taking full consideration of the fact that Prof Mallia was 
turning out to be a pivotal witness in this hearing, requested Ms Debattista to 
ask Prof Mallia to come as the Board needed to cross-examine him about the 
issue of the equivalence ratio. 
 
On cross-examination by Dr Demarco, Prof Frederick F Fenech said that statins 
were drugs which were prescribed for heart diseases and to control the level of 
cholesterol in the arteries by reducing the level of ‘bad’ cholesterols and 
increasing the ‘good’ cholesterols.  He said that different statins had different 
chemical structures and properties, and that, like all drugs, affected persons 
differently as this depended on the individual’s response.  The witness said that 
at the moment the tendency was for practitioners to prescribe drugs that had 
higher levels of statins because they were more effective. 
 
In reply to a specific question regarding the possibility of any danger when 
changing drugs from one brand to another, Prof Fenech said that he would not 
change if he were obtaining good results with a specific type of drug.  
However, Prof Fenech continued by stating that if a brand was changed the real 
effect would only be known when the new brand was actually used. 
 
When Prof Fenech was asked to give his opinion about the efficacy ratios 
currently in place, the reply given was that he was of the opinion that they were 
all right. 
 
On his part, in his testimony, Dr Michele Bortolini, a Novartis employee, made 
reference to a study under the heading ‘Efficacy and Tolerability of Fluvastatin 
and Simvastatin in Hypercholesterolaemic Patients’ which was published in a 
reputable clinical journal in 1996 by Professors Schulte and Beil.  He claimed 
that this was an important piece of evidence not only because it was provided 
by an independent group of investigators but also because it was the only study 
available where these two brands of drugs (Zocor and Lescol) were compared 
under the same conditions.  The efficacy and tolerability of simvastatin and 
fluvastatin were compared in a randomised, parallel-group study using 
marketed formulations of the drugs and identical encapsulation of tablets to 
ensure blindness.  He said that it was proved that the 20mg and 40mg of Zocor 
were equivalent to 40mg and 80mg of Lescol respectively in terms of ‘bad’ 
cholesterol (LDL Cholesterol) reduction and ‘good’ cholesterol increases.  
Thus, this study concluded that the dose equivalence ratio of the two drugs was 
1:2 (Simvastatin and Fluvastatin). 
 
When the PCAB referred Dr Bortolini to the article’s ‘Acknowledgements’ 
wherein it was stated: ‘We thank Astra GmbH, Wedel, Germany, for supporting 
this study with a grant’, the witness declared that years ago Astra GmbH was 
the distributor of Lescol Fluvastatin, however, he asserted that Novartis were 
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not involved in the study.  He said that, as far as he was aware, the study was 
independently analysed.  Here, the PCAB asked Dr Vella Bonanno to state 
whether it was normal praxis to have similar acknowledgements in the studies 
they went through for establishing the efficacy and equivalence ratios and she 
said that they would not consider such study in their deliberations. 
 
On cross-examination by Dr Mizzi, Dr Bortolini testified that he was not aware 
of any other head to head study regarding trials of the same drugs which was 
published after the Profs Schulte and Beil report.  At this point Dr Mizzi 
referred the witness to a study entitled ‘Effects of Fluvastatin Slow-Release (XL 
80mg) Versus Simvastatin (20mg) on the Lipid Triad in Patients With Type 2 
Diabetes’ which was published in November / December 2005 by 
Drs Maurizio Bevilacqua, Velella Righini, Massimo Barrella, Tarcisio Vago, 
and Enrica Chebat respectively.  Dr Mizzi said that this study, which was 
conducted not so long ago, showed that the equivalence ratio between 
Fluvastatin and Simvastatin was 4:1.  The witness admitted that he was aware 
of this publication; however, he said that this study was not conducted with 
blinded drugs. 
 
Continuing his testimony, Dr Bortolini said that the tolerability profile of these 
drugs differed because the chemical structure and the physical properties of the 
molecules were different.  He said that several publications indicated that risks 
of patients suffering from muscular complaints, which were rare side effects 
with statins, were seen more with Zocor and with Lescol. 
 
On cross-examination by Dr Demarco, Dr Robert G Xuereb, 
Consultant Cardiologist at St Luke’s Hospital (SLH), testified that all patients 
suffering from heart diseases were treated with statins and that most patients 
were on Fluvastatin.  He explained that statins were used to reduce the risk of 
heart attacks and strokes by lowering the LDL Cholesterol and improving the 
HDL levels.  Dr Xuereb said that many studies compared the Lescol XL 80mg 
(Fluvastatin) with the Zocor 40mg (Simvastatin) on efficacy.  He said that both 
Fluvastatin and Simvastatin were very well tolerated but the side effects with 
the first were less.  When choosing a statin he kept these three points in mind 
efficacy, outcome and tolerability. 
 
Dr Xuereb testified that it was not good practice to change from one product to 
the other because they would need to monitor again the cholesterol level and 
any possible side effects.  He said that they changed from Fluvastatin to 
Simvastatin only when patients were intolerant or when they did not respond 
well to Fluvastatin therapy.  Furthermore, in reply to a specific question by the 
PCAB, Dr Xuereb said that he would prescribe two (2) tablets of Simvastatin 
20mg for a patient who was on Lescol XL 80mg because from his experience 
the Fluvastatin 80mg was equivalent to Simvastatin 40mg. 
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On taking the witness stand Prof Carmel Mallia, Chairman, 
Drug and Therapeutics Committee, apologised for his late arrival but he 
clarified that it was not possible for him to leave the hospital earlier. 
 
Prof Mallia started his testimony by declaring that, except for the initial process 
relating to the establishing of the equivalence ratios, he had no direct 
involvement in the adjudication process of this tender. 
 
Prof Mallia testified that, as a group, statins were very effective drugs and, 
overall, there were minor differences between products.  He said that it was 
very difficult to compare the Simvastatin and the Fluvastatin in terms of 
efficacy and tolerability.  However, he considered that the first was a more 
potent drug than the latter and that he had more patients who were more 
intolerant with Fluvastatin than with Simvastatin.  The witness said that 
although the current trend was to use higher dosages of statins, he personally 
preferred to start with lower doses and then act according to the patients’ 
response.  Some studies showed that higher dosages were more efficacious but, 
similarly, other studies showed that they were more toxic as well.  Prof Mallia 
said that cardiologists used higher dosages in order to reduce cholesterol at the 
lowest levels possible. 
 
With regard to the equivalence ratios, Prof Mallia testified that the ratio 
of 4:1 (Fluvastatin : Simvastatin) was established in 2002 by the 
Lipid Sub-Committee wherein it was concluded that these drugs were deemed 
to be comparable in terms of equivalent reduction in LDL cholesterol.  He said 
that this equivalence was based on scientific evidence and on conclusions of 
many different studies, called meta-analysis.  The witness said that, in spite of 
the fact that there were diverging views on efficacy ratios, they were 
comfortable in arriving to the equivalence ratio of 4:1 because they felt that the 
evidence analysed was strong enough to be able to recommend that conclusion. 
Furthermore, he pointed out that the Drugs & Therapeutics Committee, the 
Lipid Sub-Committee and Prof Albert Fenech who was the Chairman of the 
Department of Cardiology and the most senior cardiologist on the island, 
reconfirmed these ratios. 
 
During his testimony Prof Mallia made reference to a report 
entitled HMG-CoA Reductase Inhibitors (Statins) produced by 
Orgeon Health Resources Commission, which after performing a meta-analysis 
of several articles, studies, clinical trials the subcommittee concluded 
“by consensus that all statins when compared at equivalent doses achieve a 
similar increase in HDL-c’ and under Table 1- Equipotent doses of statins” 
it was determined that, with respect to their LDL-c lowering abilities, 
Fluvastatin 40mg and Fluvastatin 80mg were equivalent to Simvastatin 10mg 
and Simvastatin 20mg respectively. 
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Dr Demarco intervened and claimed that he had statements signed by 
fourteen (14) consultants / specialists in Malta who all affirmed a different ratio 
of 1:2.  The appellants’ lawyer explained that all these consultants declared that 
they would prescribe two (2) tablets of Zocor 20mg for a patient who was on a 
Fluvastatin 80mg.  Dr Demarco argued that the decision should have been 
based on what was done in practice because ultimately it was the actual 
prescription that counted for the purpose of the financial implications. 
 
Dr Mizzi stated that there was no sign anywhere that the Adjudication Board 
had acted incorrectly.  
 
At this point the PCAB decided, in agreement with the parties concerned, to 
adjourn the sitting for Monday, 20 March 2005 at 12:30hours because it was 
felt necessary to cross-examine Prof Albert Fenech as his name had been 
referred to ‘in absentia’ and it seemed that he was deemed to be an 
authoritative point of reference as regards the Adjudication Board, so much so 
that he was consulted on the equivalence ratios. 
 
The PCAB did not give its consent to Dr Demarco’s request for both parties to 
have the possibility to bring one further witness each as, all in all, at that stage, 
enough witnesses were summoned by both parties, and further witnesses were 
considered by this Board not to be in a position to provide additional substance 
to the proceedings of the said hearing. 
 
When the hearing reconvened on the 24 March 2006, the Chairman, PCAB, 
made a brief introductionin order to refresh everyone’s memory and, following 
this, summoned Prof Albert Fenech, Head of the Cardiology Department at 
St Luke’s Hospital, to the witness stand in order for the latter to give his own 
interpretation on the equivalence ratios. 
 
Prof Fenech testified that that he was only contacted to give his opinion on the 
equivalence ratios.  He pointed out that he was not contacted about clinical 
relevance, clinical practice and the choice of drugs. 
 
On cross-examination by Dr Demarco, Prof Fenech confirmed that there were 
different studies in terms of different ratios vis-à-vis fluvastatin and 
simvastatin.  He explained that these were based on achieving a target level of 
LDL and what dosage would achieve that target compared to the others.  As 
regards the two drugs under consideration, more dosages of fluvastatin were 
needed to achieve the same target.  However, he emphasised that in clinical 
practice they did not look at LDL level because recent studies showed that they 
needed to lower LDL at the lowest level possible, which could only be 
achieved by the use of the highest dose of statin available.  Prof Fenech said 
that currently they had to use Lescol as a first line drug because they had no 
choice.  The witness said that statins were used not only to lower the lipids but 
also to reduce inflammation in the arteries. 
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On cross-examination by Dr Mizzi, Prof Fenech confirmed that, in terms of 
equivalence, the ratio was 4:1 but as a physician he gave the highest dosage 
possible.  Also he confirmed that the highest dose of Lescol on the market was 
80mg and that of Simvastatin was 40mg. 
 
In reply to a specific question by Ms Debattista, Prof Fenech confirmed that the 
equivalence ratios that he agreed with in October 2005 were the established 
equivalence ratios and that he considered that Fluvastatin 80mg was equivalent 
to Simvastatin 20mg. 
 
During his testimony, Prof Fenech said that the 1998 protocol was now 
outdated and that it was no longer an agreed protocol because things have 
changed.  He said that clinical practice made dosage equivalence irrelevant 
because they needed to treat heart patients with the highest dose of statins. 
Prof Fenech said that even though the equivalence was 4:1, if he were to shift a 
patient who was on Lescol 80mg to Simvastatin he would prescribe 
a Zocor 40mg tablet or two (2) tablets of Zocor 20mg because they had to give 
patients the strongest possible medication.  He said that the equivalence for him 
was an academic exercise because what they did in practice was different. 
 
Prof Mallia intervened to explain that the equivalence was established after 
taking into consideration the evidence and conclusions of several trials, called 
meta-analysis and also the advice of Prof Albert Fenech.  With regard to the 
issue as to whether this tender was addressing the current clinical needs as 
Prof Fenech was stating, Prof Mallia pointed out that the original protocol for 
the use of statins, which was established in 1998, had not been changed even 
though they attempted to do so in 2002.  So, he argued that they were in a very 
difficult situation where they were trying to provide first class medicines with 
something which was outdated. 
 
Ms Debattista emphasised that the GPS was working on the currently approved 
protocol.  Also, she pointed out that although cardiologists were prescribing the 
higher dose statins, there was still a higher consumption of the lower dose 
statins. Ms Debattista said that during 2005 the consumption of statins was as 
follows: Fluvastatin 20mg - 686,000, Fluvastatin 40mg - 848,000, 
Fluvastatin 80mg - just over 2,000,000, Simvastatin 10mg - just over 1,000,000 
and Atorvastatin 20mg - 130,000. 
 
The Director GPS concluded by stating that it had to be acknowledged that they 
needed to adjudicate on certain parameters. She contended that the equivalence 
ratio used was the correct one.  Ms Debattista said that they were 
recommending different dosage strengths of statins in order to cater for as 
many of their patients as possible within the agreed protocol. 
 
In his concluding remarks Dr Demarco said that from Prof Fenech’s testimony 
it resulted that, in practice, the dosage equivalence ratio of 4:1 was irrelevant. 
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He said that the Head of the Cardiology Department, without hesitation, testified 
that if he were to shift a patient from Fluvastatin 80mg to Simvastatin he would 
prescribe Zocor 40mg or two (2) tablets of Zocor 20mg.  As a consequence, the 
tender award was not made to the most economically advantageous offer because 
the cost of Fluvastatin 80mg (Lm 5.79 / pack) would be much cheaper than 
two (2) packs of Zocor 20 mg (Lm 5.42 / pack x 2 = Lm 10.84).  The appellants’ 
lawyer contended that tenders should be awarded not on academic exercises but 
on practical reality.  He claimed that the decision to award this offer to 
Merck Sharp & Dohme Interpharma was going to adversely affect public 
expenditure heavily. 
 
On his part, Dr Mizzi said that on the basis of Prof Fenech’s testimony, the 
appellants seemed to accept that, according to scientific findings, the ratio of 
the dosage equivalence was established at 4:1.  He contended that when 
Prof Fenech said that if he had a patient who was on Lescol 80mg he would 
shift him to Zocor 40mg, he did not say this because the two dosages of drugs 
were equivalent in terms of efficacy but because as a cardiologist he preferred 
to give patients higher dosage / more powerful drugs.  Dr Mizzi said that the 
fundamental flaw in Novartis’ argument was written in one sentence in their 
submission wherein it was specified that ‘The efficacy of fluvastatin 80mg is 
more comparable to that of Zocor® 40mg.’ 
 
Finally, he emphasised that there had not been any shred of evidence that 
the procedure was faulty or incorrect.  He maintained that the decision was 
fair because the Zocor 20mg was equivalent to Lescol 80mg and that these 
were the parameters that had to be taken into considerations from a financial 
point of view. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their reasoned 

‘letter of objection’ dated 30 January 2006, and also through their verbal 
submission presented during the public hearings held on 15 and 24 March 
respectively, had objected to the decision taken by the General Contracts 
Committee communicated to them that the tender submitted by them was 
not accepted; 

 
• having noted that the appellants’ legal adviser’s claim that his client’s 

offer was rejected on the basis of an incorrect technical evaluation when 
Zocor 20mg was compared to Fluvastatin 80mg when the latter should 
have been compared to Zocor 40mg; 
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• having noted the evidence given by the Director GPS who explained that 
the Adjudicating Board’s decision was based on the cost effectiveness of 
the product and on the same official equivalence ratios that were used in 
the previous tender and which in their turn were based on the scientific 
data available and on the various international studies; 

 
• having heard various medical experts give divergent and, apparently, 

somewhat conflicting opinions on the efficacy, outcome and tolerability 
of the two statins on offer; 

 
• having heard Prof Albert Fenech, Head of the Cardiology Department 

at St Luke’s Hospital, confirm that in terms of equivalence, 
Lescol XL 80mg was equivalent to Zocor 20mg even though, as a 
physician, he would shift a patient from Lescol 80mg to Zocor 40mg 
because he considered that heart patients should have the strongest 
possible medication; 

 
• having noted the appellants’ legal adviser in winding up his case, did not 

insist on querying Zocor 20mg equivalence vis-à-vis Lescol 80mg but 
claimed that current clinical practice has made dosage equivalence 
irrelevant and physicians were nowadays prescribing highest possible 
dosage of statins; 

 
• having noted that there do not appear to be reliable statistics covering the 

various uses of statin upon which one can base a comparative costings of 
the various brands on offer and that the only relatively reliable yardstick 
available is that of the dosage equivalence; 

 
• having been satisfied that the Adjudicating Board had acted correctly 

throughout the evaluation process 
 
reached the following conclusion: 
 
1. The procedure adopted by the Evaluation Committee was in line with the 

Public Procurement Regulations; 
 
2. Although there may be a valid logic behind which the appeal was raised 

there is an absence of statistics upon which one can make a costing 
exercise through which such logic can be proven.  This board therefore 
concurs with the solution adopted by the Evaluation Committee to accept 
the correctness of basing the relative cost on the equivalence dosage as 
worked out by the Drugs and Therapeutics Committee. 

 
Consequently, appellants’ objection to the decision reached by the 
General Contracts Committee to award Item 3 of Tender CT2383/2004 
Advert No. 193/2004 for the Supply of Statin Preparations is not upheld. 
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This board wishes to recommend that because there could well be an 
opportunity for savings in the expense of the purchase of certain medicines 
more pertinent statistics should be retained of the uses made of such medicines 
to enable proper costings excercises to be made out as needed. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
17 April 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 71 
 
RE: CT 2595/2005 – Advert No CT 343/2005: Tender for the Demolition of 
Existing Building and the Construction of an Industrial Factory at the 
Industrial Estate, Luqa 
 
This call for tenders, published in the Maltese Government Gazette on 
29 November 2005, was issued by the Department of Contracts following 
a request transmitted to the latter on 01 November 2005 by the 
Foundation for Tomorrow’s School. 
 
The closing date for this call for offers was 12 January 2006 and the global 
estimated value of the contract was Lm 92,373.50. 
 
Seven (7) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers 
dated 03 February 2006, Messrs Asfaltar Limited filed an objection on 
21 February 2006 against the intended award of the said tender to 
Messrs C & F Building Contractors Ltd (Lm 84,227.39). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 05 April 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Asfaltar Ltd 
 Arch Sandra Vassallo 
 Mr Paul Magro 
 Mr Michael Attard 
 Dr Michael Sciriha – Legal Representative 
 Dr Franco Galea – Legal Representative 
 
Foundation for Tomorrow’s Schools (FTS) 
 Arch Andrew Ellul – Chairman 
 Mr Chris Pullicino – Member 
 Mr Ivan Zammit – Member 
 Dr Claudine Zarb – Legal Representative 
 
Witnesses 
 Mr Edwin Zarb – Director General, Department of Contracts 
 Arch Leonard Zammit – FTS Regional Architect 
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After the Chairman’s brief introduction, Asfaltar Ltd’s representatives were 
invited by the Board to explain the motive leading to their objection. 
 
Dr Michael Sciriha, legal advisor to appellants, started by criticising the 
findings and results of the technical report and maintained that the procedure 
followed by the Adjudication Board was ultra vires.  He claimed that in the 
reasoned letter of objection dated 27 March 2006 his clients clearly indicated 
why the technical committee should not have arrived at that decision.  
 
Asfaltar Ltd’s legal representative maintained that in spite of the fact that under 
paragraphs entitled Bill 2 – Concrete Works and Bill 7 Day Works of the 
technical report it was stated that ‘Before further consideration is given to this 
bid, Tenderer No 2 is to confirm the rates tendered for items 2.02, 2.04, 2.05 
and 2.10 Type C, in particular item 2.70b, which is considered exceptionally 
low’ and ‘Before further consideration, the respective tenderer is required to 
review his Dayworks rates, since these are considered to be excessively high 
and not acceptable’ respectively, the matter had never been reverted to 
Asfaltar Ltd as proposed.  Dr Sciriha claimed that the most significant issue 
was the conclusion reached by the technical report wherein it was stated that 
‘On the basis of the above, the undersigned requires guidance from the 
General Contracts Committee as to whether the shortcomings of Asfaltar Ltd 
constitute omissions giving scope to failing the bid.  Should the reply be in the 
affirmative, it is recommended that the tender be awarded to Tender No. 7 – 
C&F Building Contractors Ltd.’.  Dr Sciriha contended that this statement was 
contradictory because the Adjudication Board made its recommendation and at 
the same time requested guidance which was never given.  He insisted that 
before submitting its recommendations or reaching a final decision, the 
Adjudication Board should have first consulted Asfaltar Ltd. 
 
Dr Sciriha said that had such line of action been taken, Asfaltar Ltd would have 
explained why the rates quoted for the indicated items in respect of concrete 
works were low.  However, he argued that once the workers chosen by 
Asfaltar Ltd were competent in carrying out masonry works and they had 
qualified people to control the quality, quantity and type thereof, then the price 
was the prerogative of the tenderer.  Also, Dr Sciriha maintained that they were 
never given the chance to provide an amplified list of similar projects.  Here, he 
mentioned B’Bugia School as one of the projects carried out by Asfaltar Ltd for 
the Foundation for Tomorrow’s Schools (FTS). 
 
Dr Sciriha said that he was convinced that, if the Adjudication Board had all 
the facts in its possession, the award of this tender would have been different. 
 
Dr Charlene Zarb, FTS’s legal representative, responded by stating that in 
evaluating Asfaltar Ltd’s offer the Adjudication Board took into consideration 
the following: 
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• in the ETC Certificate submitted by appellants, no worker was registered 

as masons even though the nature of works involved was masonry; 
 
• the works indicated by Asfaltar Ltd were all related to resurfacing and 

road works; 
 
• the technical evaluation of the pre-cast, pre-stressed concrete could not be 

carried out because, in their offer, Asfaltar Ltd did not specify the supplier 
or manufacturer nor did they provide any literature.  She claimed that the 
quality of concrete was important because this was an industrial garage. 

 
With regard to the issue of clarifications mentioned by the appellants’ lawyer, 
Dr Zarb pointed out that FTS could only approach the tenderers through the 
General Contracts Committee (GCC).  She claimed that Asfaltar Ltd could 
have been clearer in the documents presented. 
 
Arch Andrew Ellul and Mr Chris Pullicino, both representing the Foundation, 
remarked that the decision was not made by the Adjudication Board but by the 
GCC.  Mr Pullicino maintained that when both the Adjudication Board’s and 
Technical Advisor’s reports were referred to the GCC with the shortcomings of 
Asfaltar Ltd they could have asked them to seek clarifications but the matter 
was never referred back to them.  At this point the PCAB drew Mr Pullicino’s 
attention to the fact that the Adjudication Board, however, should have first 
sought all necessary clarifications from the tenderer through the GCC and then, 
after obtaining the required clarifications, should have provided same with a 
definite recommendation regarding the final decision.  It was emphasised that it 
was the technical people who had to guide the GCC and not the other way 
round! 
 
In reply to a specific question by the PCAB, Mr Pullicino clarified that in their 
report it was stated that C&F Building Contractors Ltd ‘has generally complied 
with the Specifications and Conditions of the Tender Document’ because they 
submitted all the information which was considered important for masonry 
works, such as, the technical details of the pre-cast pre-stressed concrete slabs 
and the list of similar projects. 
 
The first witness to take the stand was Arch Leonard Zammit, who was 
FTS’s Regional Architect and who drew the Technical Report. 
 
On cross-examination by the PCAB, Arch Zammit testified that one of the 
reasons why Asfaltar Ltd’s tender was not accepted was that they failed to 
submit a list of similar projects as requested in the Tender Document.  He said 
that the list submitted consisted of a number of contracts for the re-surfacing of 
roads.  Here, Architect Sandra Vassallo, representing the appellants, intervened 
by stating that they only gave the general title of the contracts and that certain 
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works carried out under the 5th Italian Protocol included demolition works.  
However, she acknowledged that they should have indicated the works carried 
out at B’Bugia School. 
 
With regard to the issue of masons, Arch Zammit declared that although it was 
not specified in his report, in the ETC Certificate that was submitted with the 
tender, C & F Building Contractors Ltd’s workers were indicated as masons.  
At this point, Dr Sciriha explained that when he personally sought verifications 
from the ETC, one of the latter’s officials informed him that a ‘mason’ could be 
registered either as a skilled labourer or as a mason.  He said that masons 
employed by both the contractors in question were registered as 
skilled labourers with ETC. 
 
As regards paragraph entitled Clause 1.08.5 – ETC Certificate of the 
Technical Report wherein it was stated that C & F Building Contractors had 
‘119 workers employed on its payroll and intends to employ nine skilled and 5 
unskilled workers which are sufficient to carry a project of this magnitude’, 
Arch Zammit clarified that these workers were going to be taken from their 
own existing workforce.  It was pointed out that the wording was misleading 
because it could also be construed as referring to additional workers being 
employed specifically for this project. 
 
On cross-examination by the PCAB, Mr Edwin Zarb Director General 
(Contracts), testified that, in spite of the fact that the Adjudication Board was 
requested ‘to seek guidance from the Department of Contracts as to whether 
the shortcomings so mentioned constitute omissions giving scope to failing the 
bid’, the General Contracts Committee was still in a position to decide because 
it took into consideration the FTS’s Technical Advisor’s concerns relating to 
Asfaltar Ltd’s offer.  Furthermore, one had to remember that there was a 
recommendation for the award of the tender.  The Director General (Contracts) 
added that the appellants’ offer was not accepted mainly due to lack of 
experience in carrying out projects of a similar nature and for not having any 
masons in its records.  When asked to confirm whether clarifications should be 
sought before submitting the final report, Mr Zarb replied that each case had to 
be considered on its own merits. 
 
Replying to a specific question by Dr Sciriha, Mr Zarb said that, by the 
statement that ‘C & F Building Contractors Ltd intends to engage nine skilled 
and five unskilled workers on the project which is acceptable’, the GCC 
understood that these employees were going to be utilized from the tenderer’s 
existing workforce.  Also, the witness confirmed that although there could be 
instances where they might have needed to check certain things, yet, all in all, 
they relied on the Adjudication Board’s reports. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
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This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 21 February 2006 followed by a further ‘clarification 
letter’ dated 27 March 2006, and also through their verbal submissions 
presented during the public hearing held on 05 April 2006, had objected 
to the decision taken by the General Contracts Committee, formally 
communicated via a letter, informing them that the tender submitted by 
them was not successful; 

 
• having considered the conclusion reached by the technical report wherein 

it was stated that ‘On the basis of the above, the undersigned requires 
guidance from the General Contracts Committee as to whether the 
shortcomings of Asfaltar Ltd constitute omissions giving scope to failing 
the bid; 

 
• having also noted Dr Sciriha’s contention that, whilst the 

Adjudication Board made its recommendation, yet, at the same time, it 
also requested guidance  from the General Contracts Committee which 
guidance was never given by the latter; 

 
• having also considered the appellants’ legal representative’s insistence 

regarding the fact that before submitting its recommendations or reaching 
a final decision, the Adjudication Board should have first consulted 
Asfaltar Ltd; 

 
• having also considered Dr Sciriha’s arguments with regards to the fact 

that had the Adjudication Board consulted the appellants, the latter would 
have explained why the rates quoted for the indicated items in respect of 
concrete works were low; 

 
• having taken cognizance of the appellants’ legal representative’s point 

regarding the fact that subject to a tenderer having qualified people to 
control the quality, quantity and type thereof, then the price is to be 
regarded as the sole prerogative of the tenderer; 

 
• having also examined Dr Zarb’s statement with regards to considerations 

made (in respect of (i) registered workers, (ii) previous similar work 
carried out, (iii) mentioning of supplier/s or supply of corroborating 
operational literature) by the Adjudication Board when evaluating the 
appellants’ offer; 

 
• having also given due consideration to Dr Zarb’s reference to the fact that 

the Adjudication Board could only approach the tenderers through the 
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General Contracts Committee (GCC) and that Asfaltar Ltd could have 
been clearer in the documents presented; 

 

• having heard the Foundation’s representatives claim that they never 
followed up what was happening as they felt that the GCC should get in 
touch with them and, this, when they had requested guidance when 
submitting their ‘so-called’ recommendation which, albeit it was 
considered as a report seeking further guidance by the Adjudication 
Board, yet this same report was construed by the GCC as being a final 
recommendation coming from the Adjudication Board; 

 
• having pronounced itself during the same hearing that it is considered 

normal praxis, in similar instances, for Adjudication Boards to first seek 
all necessary clarifications from the tenderer through the GCC and then, 
after obtaining the required clarifications, it should provide same with a 
definite recommendation regarding the ‘final decision’ reached; 

 
• having noted Arch Zammit’s evidence; 
 
• having also taken cognizance of Arch Vassallo’s (i) points made in 

connection with the general title of the contracts as well as (ii) the fact 
that certain works carried out under the 5th Italian Protocol included 
demolition works, and (iii) the fact that, in her own admission, in their 
offer, the appellants should have indicated the works carried out at 
B’Bugia School; 

 
• having duly considered Dr Sciriha’s explanation regarding the fact that 

ETC officials consider a ‘mason’ as possibly being registered either as a 
‘skilled labourer’ or as a ‘mason’ and that masons employed by both the 
contractors in question were registered as skilled labourers with ETC; 

 
• having considered the DG Contracts’ statement concerning the fact that 

the appellants’ offer was not accepted mainly due to lack of experience in 
carrying out projects of a similar nature and that although there are 
instances where the GCC may have to check certain things, yet, all in all, 
this relies on an Adjudication Board’s report to reach its decision/s; 

 
reached the following conclusions:- 
 
1. As corroborated by the Director General (Contracts) himself as well as 

emphatically stated by this Board, it should be the technical people who 
should guide the GCC and not the other way round.  Furthermore, this 
Board cannot accept the fact that a decision was taken by the GCC when 
according to the Adjudication Board representatives the report upon 
which the decision was taken was inconclusive as the latter were still 
seeking guidance from the same GCC. 
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2. One should bear in mind that pertinent clarifications should have been 

made by the Adjudication Board at deliberation stage rather than first 
recommending the way forward subject to a further ‘guidance’ still being 
sought thus reducing the procedure to a mere shambles. 

 
3. Considering the fact that the Adjudication Board sent a report to the GCC 

which, according to the Board itself, was still not the final one but which 
included ‘recommendations’, albeit based upon matters which still 
warranted clarification subject to ‘guidance’, it is evident that the GCC 
could have easily been mislead as to what the report actually meant to 
imply. 

 
Pursuant to (1) to (3) above, this Board finds in favour of the appellants 
and, as a result, does not uphold the decision taken by the 
General Contracts Committee and recommends that further clarifications be 
sought from appellants prior to conclusive recommendations being made by the 
Adjudication Board to the General Contracts Committee. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
28 April 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 72 
 
RE: CT 2285/2005 – Advert No CT 280/2005: Tender for the Construction 
of a Hardstand for large Fishing Boats at Kavallerizza, M’Xlokk 
 
This call for tenders, published in the Maltese Government Gazette on 
26 August 2005, was issued by the Department of Contracts following a 
request transmitted to the latter by the Ministry for Rural Affairs and the 
Environment. 
 
The closing date for this call for offers was 18 October 2005 and the global 
estimated value of the contract was Lm 363,247 excluding VAT. 
 
Five (5) different tenderers were considered to be suitable for further 
consideration. 
 
Following receipt by the appellants of a formal notification (dated 
10 March 2006 sent by the Director General (Contracts)) of the recommendations 
made by the Evaluation Board, Messrs C & F Building Contractors Ltd filed an 
objection on 13 March 2006 after being informed that their offer had been 
disqualified on the basis that it was “not technically compliant because the 
specific method statement for piling works goes against the requested method in 
Paragraph 2 of Item 7, Page 142…” 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 05 April 2006 to discuss this objection. 
 
Present for the hearing were: 
 
C & F Building Contractors Ltd 
 Mr Frank Schembri – Director 
 Arch Claude R Mallia 
 Arch Franco E Montesin 
 
Ministry for Rural Affairs and the Environment 
 Mr Paul Fenech Gonzi – Director (Programme Implementation Dept) 
 
Evaluation Committee 
 Dr Anthony Gruppetta – Chairman 
 Mr Marco Cassar – Secretary 
 Mr Carmel Busuttil – Evaluator 
 Dr Andreina Fenech Farrugia – Evaluator 
 Mr Andrew Fenech – Evaluator 
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Soon after the Chairman’s brief introduction, C & F Building Contractors Ltd’s 
representatives were invited to explain the reason behind their objection. 
 
Arch Claude Mallia A & CE, representing the appellants, started by stating that 
they were surprised when they were informed that their tender was 
‘adjudicated as technically non-compliant because the specific method 
statement for piling works goes against the requested method in Paragraph 2 
of Item 7 in Page 142 of the Documentation under Volume 3 of the technical 
specifications’ which specified that “The casting of this concrete, is to employ 
the lowering of the concrete pump flexible delivery pipe, to the bottom of the 
pile excavation.” 
 
Arch Mallia pointed out that, once the length of the flexible pipe was much 
shorter than the depth of the pile, it was impossible to lower it to the bottom of 
the pile.  He affirmed that it was necessary to lower also the rigid part of the 
pipe as was the custom adopted in the tremie system.  The same representative 
explained that the latter system, which was used worldwide in the construction 
of piles, consisted of a funnel-shaped hopper at the top connected to a rigid 
pipe.  In order to corroborate his claim he tabled various documents related to 
the subject matter. 
 
The same representative proceeded by claiming that the tremie system was the 
better of the two when displacing concrete underwater because with the other 
system they would have no control over sea water mixing with concrete and so 
the quality would be inferior.  Thus, he contended that the tremie system was 
an augmented procedure used to safeguard the quality of the concrete.  
Nonetheless, he claimed that they never excluded the pump because it could 
also be used with the tremie system.  Arch Mallia pointed out that under 
Clause 29 EVALUATION AND COMPARISON OF TENDERS it was 
specified that ‘The evaluation committee must evaluate and compare only those 
tenders considered substantially admissible in accordance to Clause 27.’ 
Furthermore, the same appellants’ representative said that no one has come 
across documented technical evidence stating that the tremie system ‘will 
render segregation of the aggregate rather than prevent it’ as stated in the 
Director General Contracts’ letter dated 10 March 2006. 
 
Arch Franco Montesin, also representing the appellants, said that the tremie 
system was a traditional method of concrete delivery underwater whereby the 
tremie pipe was lowered to the bottom of the excavation, concrete was placed 
into the funnel-shaped hopper and allowed to drop through the pipe to the 
bottom of the excavation and the pile was formed.  He denied that the tremie 
would render segregation of the aggregate. 
 
On his part, Mr Frank Schembri, the appellants’ director, maintained that, for 
piling works, concrete could be delivered by two methods, either by the use of 
a pump or the tremie.  He said that although they used both systems, for this 
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project they proposed the use of the tremie in order to safeguard the quality of 
concrete.  Mr Schembri said that they used the same system when they built 
underwater piles to support the Maltacom Go Mobile Head Office at Marsa and 
they did not have any problem of concrete mixing with sea water. 
 
Dr Anthony Gruppetta, Chairman of the Evaluation Committee, began his 
response by stating that the specifications clearly stipulated that the concrete 
had to be delivered to the bottom of the pile excavation under continuous 
pressure of the pump.  He asserted that, in principle, the tremie system was a 
completely different procedure from what was requested in the tender 
document because the concrete was delivered by gravity.  At this point, Arch 
Mallia intervened claiming that both systems worked under pressure and that 
the best method to control pressure was atmospheric pressure.  However, 
Dr Gruppetta drew his attention that C & F Building Contractors Ltd’s 
submission was not accepted because it was not according to the tender 
specifications. 
 
Replying to a specific question by the PCAB, Dr Gruppetta said that from the 
five (5) tenders received, the appellants were the only tenderers who indicated 
that concrete would be poured to the bottom of the pile by the tremie system.  
However, he said that from the remaining four (4) offers only two (2) were 
technically compliant with the specifications because the other two (2) were 
disqualified at the initial stage. 
 
Arch Carmel Busuttil, one of the evaluators of the Evaluation Committee, was 
the main and only witness to take the stand during these proceedings.  He gave 
his testimony under oath. 
 
Arch Busuttil confirmed that he was the architect who had drawn the 
specifications regarding the method of delivery of concrete to the base of the 
piles.  He said that the document attached with the submission of the 
appellants’ tender indicated that they were going to use the tremie system 
which was different from what was requested in the specifications. 
 
On cross-examination by the PCAB, Arch Busuttil declared that, although he 
was somewhat involved in the Maltacom project that was incidentally 
mentioned by Mr Schembri, he was not the architect who was directly 
responsible for the contractor or in charge of the project.  However, he said 
that, knowing both systems, as a designer he preferred the pump system.  Both 
Arch Busuttil and Mr Schembri confirmed that in the past they had worked 
together and that they still held one another in high esteem. 
 
In his concluding remarks, Dr Gruppetta invited the PCAB to look at the 
document attached to the appellants’ tender document in order to clarify the 
issue of disqualification. 
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Arch Mallia concluded by stating that the objection was based on the fact that 
in the Director General Contracts’ letter dated 10 March 2006 it was stated that 
‘The Tremie System indicated in your offer for the pouring of concrete into the 
piles will render segregation of the aggregate rather than prevent it.’ 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 13 March 2006 and also through their verbal submissions 
presented during the public hearing held on 05 April 2006, had objected 
to the decision taken by the General Contracts Committee, formally 
communicated via a letter, informing them that the tender submitted by 
them was not successful; 

 
• having considered the fact that the appellants were surprised to learn that 

that their tender was ‘adjudicated as technically non-compliant’ for 
reasons explained during the hearing as well as pertinent correspondence 
on subject matter; 

 
• having also noted the appellants’ claim that the tremie system was the 

better of the two systems (the other involving the delivery of the concrete 
under continuous pressure by the use of a ‘pump’) used when displacing 
concrete underwater because with the ‘pump’ system one would have no 
control over sea water mixing with concrete and so the quality would be 
inferior; 

 
• having also considered the disagreement, expressed by 

Architects Mallia and Montesin respectively, with the statement that the 
tremie system ‘will render segregation of the aggregate rather than 
prevent it’; 

 
• having taken cognizance of Mr Schembri’s claim that the same system 

was used when underwater piles were built to support the 
Maltacom Go Mobile Head Office at Marsa and that no problems were 
encountered back then as regards concrete mixing with sea water; 

 
• having heard Dr Gruppetta’s claim that that the tremie system was 

different from what was requested in the tender document which claim 
was not contradicted by anyone present during the hearing; 

 
• having examined the fact that Dr Gruppetta stated that the appellants’ 

offer was the only one which indicated that concrete would be poured to 
the bottom of the pile by the tremie system; 

 



130 

• having also assessed Arch Busuttil’s (the architect who had drawn the 
specifications) declaration that, knowing both systems, as a designer, he 
preferred the pump system and had consequently drawn up the 
specifications accordingly 

 
reached the following conclusions:- 
 
1. The Board has no reason to question the technical competence of the 

Evaluation Committee, as a whole, and that of the author of the tender 
document, in particular. 

 
2. Irrespective as to whether a tenderer likes it or not, such tenderer has to 

abide by the specifications as listed in the Tender Document, even if one 
feels that a better solution is being offered in view of the profuse 
application of same, very often throughout the globe. 

 
3. All prospective tenderers have the possibility to request clarifications 

regarding specifications before the closing of the tender but the appellants 
did not avail themselves of this opportunity and proceeded to make an 
offer which was not compliant with such specifications. 

 
4. No tenderer should arbitrarily ignore the parameters listed in a tender 

document and then expect to be favourably considered along with other 
tenderers who would have acted totally in line with specifications as 
requested in the said document. 

 
Consequent to (1) to (4) above, the Board upholds the decision taken by the 
General Contracts Committee that appellants’ tender should be disqualified. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
28 April 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 73 
 
RE: CT 2136/2005, Advert No CT 283/2005: Tender for the 
Embellishment Works and Construction and Finishing of Administrative 
and Child Care Facility at Bulebel Industrial Estate 
 
This call for tenders, published in the Maltese Government Gazette on 
01 September 2005, was issued by the Department of Contracts following a 
request transmitted to the latter by Malta Industrial Parks (MIP). 
 
The closing date for this call for offers was 25 October 2005 and the global 
estimated value of the contract was Lm 458,227 including VAT. 
 
Four (4) different tenderers submitted their offers. 
 
Following receipt by the appellants of a formal notification (dated 24 February 2006 
sent by the Director General – Contracts) of the recommendations made by 
the Evaluation Board, Messrs C & F Building Contractors Ltd filed an objection on 
27 February 2006 against the intended award of the said tender to 
Messrs Asfaltar Limited (Lm 409,232.45 inclusive of VAT). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 05 April 2006 to discuss this objection. 
 
Present for the hearing were: 
 
C & F Building Contractors Ltd 
 Mr Frank Schembri – Director 
 Arch Claude R Mallia 
 Arch Franco E Montesin 
 
Asfaltar Ltd 
 Arch Sandra Vassallo 
 Mr Paul Magro 
 Mr Michael Attard 
 Dr Michael Sciriha – Legal Representative 
 Dr Franco Galea – Legal Representative 
 
Malta Industrial Parks Ltd (MIPL) – Evaluation Committee 
 Ms Carmen Grech – Chairperson 
 Mr Louis Casha  – Secretary 
 Arch Gorg Cilia  – Evaluator 
 Mr John Rizzo Naudi – Evaluator 
 Mr Ray Vella – Evaluator 
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Following the Chairman’s brief introduction, C & F Building Contractors Ltd’s 
representatives were invited to explain in the motive for their objection. 
 
Architect Claude Mallia started by stating that their objection concerned Bill T 
– Electrical & Mechanical Installation. 
 
He explained that on 19 December 2005, Ms Carmen Grech requested 
C & F Building Contractors Ltd to confirm that the quoted amount of Lm 7,500 
included ‘the ‘Supply and installation of a lift for 4 passengers with 2 stops’ as 
well as the design and electrical installation as per drawings and 
specifications’. 
 
Arch Mallia said that in their reply, dated 20 December 2005, it was pointed 
out that: 
 
‘....“Bill T – Electrical & Mechanical Installation” has been written in a 
manner which does not break down the bill of quantities and has even been 
unnumbered.  This may be conducive to incorrect interpretation. 
 
Nonetheless, we confirm that the quoted amount of Lm 7,500 includes the 
supply and installation of a lift for 4 passengers with 2 stops as well as the lift’s 
relevant design and electrical installation as per drawings and specifications. 
 
We deem that there is no other interpretation except to the above.’ 
 
The appellants’ representative said that, eventually, on 02 February 2006 a 
clarification meeting was held with the General Contracts Committee (GCC) 
wherein they confirmed what was stated in the above-mentioned letter.  He 
claimed that, apparently, their interpretation was not accepted since, 
subsequently, they were informed that their tender was not successful because 
Bill T was not complete. 
 
Arch Mallia proceeded by saying that, according to the MIPL’s interpretation, 
Bill T represented the electrical and mechanical installation of the whole 
building and not solely that related to the lift.  He contended that it was 
impossible to carry out all those installation works with Lm 7,500.  According 
to Mr Frank Schembri, the appellants’ director, the estimated cost thereof was 
Lm 40,000.  Arch Mallia argued that Asfaltar Ltd submitted such confirmation 
because their offer was higher than theirs by around Lm 40,000 and therefore 
the relevant cost could be contained within their total tendered price.  Also, he 
declared that if C & F Building Contractors Ltd had that profit margin, they 
would have confirmed the execution of such works, including the supply of lift. 
 
Arch Gorg Cilia, a member of the Evaluation Committee, clarified that a 
detailed breakdown of the items required was provided under Electrical and 
Mechanical Installation – S of the tender’s specifications. 
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He said that C & F Building Contractors Ltd were notified that Bill T was not 
complete because when they were specifically asked by the GCC to confirm 
whether the quoted amount included everything that was mentioned in Bill T – 
Electrical & Mechanical, the appellants declared that Bill T covered only the 
lift and its electrical installation.  On the other hand, Asfaltar Ltd confirmed 
that the price of Lm 7,500 covered all the electrical and mechanical installation 
of the whole building and the lift.  At this point, he tabled relative 
correspondence exchanged between Ms Carmen Grech, the Chairperson of the 
Evaluation Committee, and Asfaltar Ltd. Arch Cilia said that, it seems to be 
most probable that, had Asfaltar Ltd not submitted such confirmation, the 
Evaluation Committee would have had no other option but to consider the third 
cheapest (Lm 451,940.00 – VAT Inclusive) because, although it was about 
Lm 100,000 higher than the cheapest offer (Lm 357,020.43 – VAT Inclusive), 
it was still within the original budget of Lm 388,328 – VAT Exclusive. 
 
In reply to a specific question by the PCAB as to whether it was possible to 
carry out all those works with Lm 7,500 at the going rate, Arch Cilia 
acknowledged that it was tight, however, he pointed out that Bill T was part of 
a contract of a much higher value. 
 
Ms Grech, intervened to clarify that they first wrote to C & F Building 
Contractors Ltd because their offer was the cheapest from those tenders that 
were technically compliant.  She said that when they received their reply they 
thought that they were referring to the lift and also to the electrical and 
mechanical installation of the whole building and so they recommended the 
award of the tender to them.  However, Ms Grech pointed out that in their letter 
dated 10 January 2006 it was specified ‘that the eventual award is clearly made 
conditional that all these works are in accordance with the relevant 
tender documents, specifications and drawings’.  Subsequently, it resulted 
that, during a clarification meeting held by the GCC on 02 February 2006, 
C & F Building Contractors Ltd confirmed that Bill T covered only one item, 
that is, the supply of the lift and its installation.  As a consequence, then the 
Evaluation Committee was instructed by the GCC to consider the 2nd cheapest 
offer, namely that submitted by Asfaltar Ltd (Lm 409,232.45 – VAT Inclusive).  
She said that since Asfaltar Ltd quoted the same amount for Bill T, she 
requested them to confirm that all items indicated in Bill T would be carried out 
at the quoted amount of Lm 7,500.  Ms Grech claimed that in their opinion the 
reply submitted by Asfaltar Ltd was clear and the GCC accepted their 
recommendation of their new report to award the tender to Asfaltar Ltd. 
 
Dr Franco Galea, one of Asfaltar Ltd’s legal representative, claimed that the 
statement ‘Taking into consideration that Messrs Asfaltar Ltd (second cheapest 
bidder) had quoted the amount of Lm 7,500 for Bill T as well, the 
Evaluation Committee wrote to Messrs Asfaltar Ltd requesting confirmation 
that all of Bill T be carried out at the quoted Lm 7,500’ indicated that the 
Evaluation Committee was already convinced that Asfaltar Ltd’s bid covered 
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all the electrical installations and the lift, and that Bill T was interpreted 
correctly. 
 
Dr Michael Sciriha, Asfaltar Ltd’s leading legal advisor said that, when one 
took into consideration the chronology of facts, one would realise that the 
Evaluation Committee followed the proper procedure. 
 
In his concluding remarks, Arch Cilia said that the Evaluation Committee was 
very cautious in its recommendations and that the adjudication process was 
transparent and fair. 
 
Dr Sciriha said that, contrary to the appellants, Asfaltar Ltd submitted a 
comprehensive offer as specifically requested in the tender dossier.  Also, 
he said that in their reply Asfaltar Ltd were clear and consistent with their 
original offer.  Dr Sciriha asserted that his clients took a business risk because 
if C & F Building Contracts Ltd submitted a different reply, the contract would 
have been awarded to them. 
 
Mr Schembri reiterated that it was impossible to carry out all those works with 
Lm 7,500.  He also insisted for a comparative costings exercise to be carried 
out before the tender is awarded. 
 
On his part, Arch Mallia maintained that, once the prices were known they 
were at a disadvantage because their profit margin was less. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 13 March 2006 and also through their verbal submissions 
presented during the public hearing held on 05 April, 2006, had objected 
to the decision taken by the General Contracts Committee, formally 
communicated via a letter, informing them that the tender submitted by 
them was not successful; 

 
• having considered the fact that in the MIPL’s interpretation, Bill T 

represented the electrical and mechanical installation of the whole 
building and not solely that related to the lift; 

 
• having ensured that, when specifically asked by the Committee, the 

appellants did actually confirm that the amount of Lm 7,500 covered only 
the lift and its electrical installation; 
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• having also noted the appellants’ claim that it is impossible for total costs 
associated with works undertaken to install the lift would only reach 
Lm 7,500 which argument was acknowledged by Arch Cilia who 
admitted that it was regarded as very tight for anyone to carry out all 
those works with Lm 7,500 considering the going rate; 

 
• having also considered Arch Mallia’s claim that Asfaltar Ltd managed to 

confirm a cost of Lm 7,500 in respect of installation works (lift) because 
the offer submitted by Asfaltar Ltd was higher than theirs by around 
Lm 40,000 and, as a consequence, the relevant cost could be contained 
within their total tendered price; 

 
• having taken cognizance of Arch Mallia’s point raised in connection with 

the fact that, had C & F Building Contractors Ltd’s offer considered such 
a high profit margin, they would have likewise been able to confirm a 
similar cost covering all works, including those connected with the supply 
and installation of the lift; 

 
• having examined Arch Cilia’s argument which referred to the fact 

that a detailed breakdown of the items required was provided under 
Electrical and Mechanical Installation – S of the tender’s specifications, 

 
reached the following conclusions:- 
 
1. There is no reason for this Board to think that both the Evaluation 

Committee and the General Contracts Committee did not only carry out the 
job entrusted to them in an efficient and effective manner, strictly adhering 
to formal procedures, but also acted in a highly transparent and fair method. 

 
2. It is very evident that Asfaltar Ltd took a business risk which turned out in 

their favour, unlike the case with the appellants. 
 
Consequent to (1) and (2) mentioned above, the Board upholds the decision 
taken by the General Contracts Committee. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
28 April 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 74 
 
RE: CT 2401/2005 – Advert No E/E/T/PC3/41/2005: Period Contract for 
the supply of Insulation Piercing Connectors 
 
This call for tenders, published in the Maltese Government Gazette on  
03 June 2005, was issued by the Department of Contracts following a request 
transmitted to the latter by Enemalta Corporation on 23 May 2005. 
 
The closing date for this call for offers was 05 July 2005 and the global 
estimated value of the contract was Lm 53,718. 
 
Five (5) different tenderers were considered to be suitable for further 
consideration. 
 
Following receipt by the appellants of a formal notification (dated  
01 February 2006 sent by the Director General (Contracts)) of the 
recommendations made by the Evaluation Board, Messrs Ragonesi & Co Ltd 
filed an objection on 14 February 2006, against the intended award of the said 
tender to Messrs Reactilab (Lm 39,612). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 19 April 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Ragonesi & Co Ltd 
 Mr Roberto Ragonesi – Managing Director 
 Dr Franco Vassallo – Legal Advisor 
 
Reactilab 
 Mrs Maria Attard – Managing Director 
 Dr Antoine Cremona – Legal Advisor 
 
Enemalta Corporation 
 Mr Godfrey Camilleri – Procurement Executive 
 Mr Francis Darmanin – Head of Procurement 
 Dr Damian Degiorgio – Legal Advisor 
 Ing Mark Sciberras 
 Ing John D Mizzi 
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Following the Chairman’s brief introduction, Messrs Ragonesi & Co Ltd’s 
legal representative was invited to explain the motive leading to appellants’ 
objection. 
 
Dr Franco Vassallo, started by stating that Ragonesi & Co Ltd filed their 
objection because the tender in caption was recommended for award to the 
second cheapest tenderer, namely, Reactilab, albeit his clients’ offer was 
compliant to the tender’s specifications and slightly cheaper. 
 
Dr Vassallo said that when on 30 January 2006, Ragonesi & Co Ltd wrote to 
the Director General Contracts to clarify the matter, in the latter’s reply dated 
01 February 2006 the following was stated ‘inter alia’, namely: 
 
‘Clause 25 of the General Conditions of the tender stipulates that payment to 
the contractor will be made 60 days after delivery of goods to Enemalta Stores 
where offers are made on a delivered to Stores basis. 
 
Your payment terms “Within – but not later than – 30 days from date of 
delivery of goods to your Stores” are in breach of Clause 25 of the tender 
conditions. 
 
Moreover, the difference between the price of your tender and that 
recommended for award is so minimal that the extra 30 days credit would make 
the awarded tender cheaper.’ 
 
Then, the appellants’ lawyer made reference to Clause 25 of the tender 
document which specified that: 
 
‘Enemalta may insist that payment will be made to the Contractor by the 
Corporation within 90 days from Bill of Lading/Airway Bill date where offers 
are made on CFR basis, provided that goods are found to correspond to our 
order or within 60 days after delivery of goods to Enemalta Stores where offers 
are made on delivered to Stores basis, again provided that the goods are found 
to correspond to our order. Payment will be subject to any deductions to which 
the Contractor may become liable under the Contract.” 
 
Dr Vassallo contended that this condition did not stipulate that payment had to 
be made within 60 or 90 days after delivery to stores since it was only stated 
that Enemalta Corporation ‘may insist’ on the terms of payment.  He claimed 
that where the Corporation wanted to specify a term of payment it did so, as 
was the case under Clause 27 wherein it was specified that ‘Offers requesting 
payments by Letter of Credit or on Cash against Documents basis will only be 
considered for adjudication if they allow a Credit period of 90 days from Bill of 
Lading/Airway Bill Date – but payment will only be released by their Bank 
after presentation by Seller of Certificate issued by Enemalta confirming that 
goods received are to specification and funds can be released.’ 
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However, the appellants’ lawyer argued that the tenderer’s demands regarding 
the terms of payment were irrelevant because such terms would be subject to 
the terms specified under Clause 25.  Dr Vassallo maintained that this was the 
interpretation of Enemalta Corporation itself as had been the case in the past 
when Ragonesi & Co Ltd had successfully tendered with similar payment terms 
of 30 days from delivery of goods.  As a matter of fact, back then, the 
Corporation always paid the Company within 60 days or even over 60 days. 
At this point Dr Vassallo produced a list of such instances as evidence.  The 
appellants’ lawyer was of the opinion that the decision made, apart from being 
mistaken, was misleading.  He contended that the first paragraph in the 
DG Contracts’ letter referred to earlier should be withdrawn because the tender 
conditions had been misinterpreted. 
 
Dr Damian Degiorgio, Enemalta Corporation’s legal representative said that 
Enemalta based its decision on what was offered by the bidders for this 
particular tender and did not take into consideration the latter’s track record 
with the Corporation.  He claimed that Ragonesi & Co Ltd did not give the 
discretion requested by Enemalta regarding the payment terms period.   
Dr Degiorgio explained that the difference in price between Ragonesi & Co Ltd’s 
and Reactilab Ltd’s offers was less than Lm 3 and that both included a condition in 
their offers for payment to be effected within 30 days and 60 days respectively.  
He maintained that, after taking into consideration the very small difference in 
the prices offered and the interests payable by Enemalta on payments made 
after the 30 days credit terms, Enemalta arrived at the conclusion that it was in 
the best interest of the Corporation and public finance to accept the latter’s 
offer as it was more advantageous. 
 
Enemalta’s lawyer said that the appellants’ payment term ‘Within – but not 
later than – 30 days from date of delivery of goods to your Stores’ was in 
breach of the tender conditions because Enemalta could not exercise its 
discretion to insist that payment be made in accordance with the provisions of 
Clause 25. 
 
In reply to a specific question by the PCAB, Mr Francis Darmanin, Head of 
Procurement at the Corporation, confirmed that payments were generally made 
within 60 days.  He said that when this 60-day period was exceeded this was 
due to circumstances beyond one’s control.  Furthermore, he proceeded by 
stating that, with regard to the cases referred to by Dr Vassallo in his opening 
statement, Enemalta’s tender conditions were the same and Ragonesi’s offer 
was similar to this tender. 
 
Dr Antoine Cremona, Reactilab’s legal representative, explained that according 
to Clause 25 of the tender document, tenderers were obliged to submit 
two options to the effect that offers were to be made either on CFR basis or on 
delivered to Stores basis with payment terms of 90 days and 60 days 
respectively.  Thus, he maintained that the appellants had submitted different 
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payment terms when they demanded that payments had to be made ‘within – 
but not later than – 30 days from the date of delivery of goods to your Stores.’  
Dr Cremona argued that in the past Enemalta might have not considered the 
appellants’ demand as a hurdle because it might be that the difference in prices 
was substantial.  Also, he pointed out that each tender had to be considered 
on its own merits.  Reactilab’s lawyer said that the manner in which 
Ragonesi & Co Ltd’s offer was submitted put Enemalta in a situation where it 
could never pay within 60 days.  He maintained that it was incorrect to state 
that Reactilab’s offer was chosen notwithstanding that it was not the cheapest 
because taking into consideration the very small difference in the prices 
tendered, the period allowed for payment and a charge of 5% interest in late 
payments, Ragonsi & Co Ltd’s offer would result in it being more expensive. 
 
Dr Cremona argued that on the basis of what was stated by the appellants’ 
lawyer, namely that there were instances where Enemalta effected payments 
even after 60 days indicated that the Corporation was justified in its decision 
not to accept a tenderer who offered only a 30-day payment period instead of 
the requested 60 days.  Also, Reactilab’s lawyer contended that although the 
appellants’ offer was cheaper, Enemalta reserved the right not to accept the 
cheapest offer. 
 
Dr Cremona said that Dr Vassallo’s argument would have been logical and 
correct had they did not submit a qualified offer because they would be 
accepting all conditions of tender including Clauses 25 and 27. 
 
During his intervention, Dr Cremona, on behalf of Reactilab, presented the 
PCAB and the other parties with a letter of reply dated 03 April 2006.  
 
The only witness to take the stand in these proceeding was 
Mr Roberto Ragonesi, who under oath, confirmed that although they 
always used the same phrase in their tenders, that is, ‘payment within – but not 
later than – 30 days from date of delivery of goods at your stores’, 
Enemalta Corporation always paid them within 60 days or even over 60 days 
from delivery and no interest was ever requested or charged. 
 
In his concluding remarks Dr Vassallo emphasised that the Corporation should 
be consistent, uniform and reasonable in its decisions because they had 
historical proof that Ragonesi & Co Ltd were not in breach of the tender 
conditions because, in spite of the fact that his clients always requested 
payment terms of 30 days, Enemalta accepted their offers. 
 
Dr Cremona said that the fact that in the past Enemalta did not take into 
consideration their demand regarding the 30-day payment terms was irrelevant 
because it was a well established point in public procurement legislation that 
every procurement process had to be evaluated and subsequently adjudicated 
on its own merits. 
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Dr Degiorgio concluded by stating that Enemalta Corporation based its 
decision on the conditions of this particular tender and Ragonesi & Co Ltd’s 
offer regarding the terms of payment was not submitted as requested by the 
Corporation. 
 
All the parties involved agreed to submit, within one week, formal submissions 
to the Board.  Furthermore, it was also agreed that such submissions had to be 
submitted in electronic format and to be duly exchanged amongst themselves 
via the same medium. 
 
As agreed, the parties concerned presented the following submissions for due 
consideration by this Board in its deliberation of the facts presented to it in 
verbal and written format during and after the hearing of the objection raised 
by appellants: 
 
Submission presented by Mamo TCV Advocates 
 
The Board of Appeal 
Department of Contracts 
Floriana 
 
25 April 2006 
 
In the records of the Appeal of the company Ragonesi & Co. Ltd  
(E/E/T/PC3/41/2005) 
 
Note of submissions of Ragonesi & Co. Ltd; 
 
The appellant makes reference to the submissions of Enemalta Corporation and 
of Reactilab, and submits as follows: 
 
1. Contrary to what was said during oral submissions and to what is claimed 

from the note filed by the Corporation, it results that Ragonesi’s 
hypothesis that there was no condition regarding the term for payment is 
the only reasonable interpretation, particularly in view of the fact that 
where the Corporation wanted to impose a term for payment it did so, as 
in Article 27. 

 
2. It therefore results that the meaning of Article 25 of the conditions of 

contract is that the Corporation has the right to (“MAY”) demand that 
payment be made within sixty (60) or ninety (90) days; 

 
3. That since the correct interpretation of Article 25 is as explained above, 

an offerer’s demands regarding to the period of payment is irrelevant 
since such term would in any case be subject to Article 25. 
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This hypothesis is supported by the following observations: 
 
• if the arguments of Enemalta and Reactilab were correct, Ragonesi’s offer 

would have been declared out of specification in its financial aspect; 
 
• Historically, whatever the offerer states, Enemalta never keeps to a fixed 

term for payment, as results from the documents exhibited and confirmed 
on oath; 

 
• Despite the fact that in its note of submissions Enemalta referred to these 

cases as “a superficial example”, it never denied that they were correct 
even though it has all the files and could have rebutted the appellant’s 
claims with a simple printout. 

 
Conclusion 
 
The only argument which prima facie appears convincing is that Ragonesi & Co 
asked for payments to be made within thirty (30) days and so, in default of this, 
Enemalta could have incurred about fifty Maltese Liri (Lm 50) in interests in late 
payments.  This notwithstanding, the apparent strength of this argument of 
potential financial harm wanes when one considers that Enemalta could have 
easily successfully rebutted this argument by arguing that, in line with the above-
mentioned Article 25 it reserved the right to vary the term for payment as it 
always did in the past. 
 
That, with due responsibility, the appellant submits that it results from the 
circumstances of the cases that the Corporations’ arguments to deny Ragonesi 
the tender award were all put forward “with hindsight”. 
 
 
 
 
 
 
Franco Vassallo 
cc. client 

Dr. D. Degiorgio 
Dr. A. Cremona  
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Submission presented by Ganado & Associates Advocates 
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144 

 
 
 
 
 
Board of Appeals 
 
Department of Contracts 
 
Submissions by Enemalta Corporation 
 
The tender in question relates to the provision of Insulating Piercing 
Connectors to Enemalta Corporation which issued a call for applications, which 
stipulates the following, among others, in the General Conditions Clause 25: 
 
25. Enemalta may insist that payment will be made to the Contractor by the 

Corporation within 90 days from Bill of Lading / Airway Bill date where 
offers are made on CFR basis, provided that goods are found to 
correspond to our order or within 60 days after deliver of goods to 
Enemalta Stores where offers are made on delivered to Stores basis, again 
provided that the goods are found to correspond to our order.  Payment 
will be subject to any deductions to which the Contractor may become 
liable under the Contract. 

 
It results that Enemalta Corporation exclusively reserves the right to make, at 
its discretion, payment in the prescribed term/ period. 
 
In its offer the appealing party stipulated that the payment had to be made 
‘within – but not later than 30 days from the date of Deliver of Goods at your 
Stores, at the same rate of exchange…’ 
 
It is right in terms of Commercial Obligations, that when an offer is accepted 
this constitutes a binding contract. 
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In the case in question it emerges clearly that the appealing party does not 
agree with the Corporation’s request, since it was seeking to deprive Enemalta 
the right which the same Corporation had reserved, that is, the right to insist 
that a payment be made in terms provided in the above mentioned Clause 25. 
 
Had the Corporation accepted this offer contractually it would have been 
renouncing an important right it had reserved, so that as had been said the 
appealing party would have dishonoured the Corporation’s stipulation as in 
Clause 25 of the General Conditions of the contract in question. 
 
Had Enemalta Corporation accepted this offer, the appealing party would have 
had the right to demand payment after the thirtieth day. 
 
The violation of Clause 25 of the General Conditions affected directly the 
Financial Offer of Enemalta since one had to consider that the payment would 
have had to be made in a shorter time than that requested by the Corporation 
since Ragonesi & Co Ltd asked for payment in not later than 30 days. 
 
This resulted that the offer had to be considered Lm 52.25c Malta Liri 
(Lm 13,200 x 4.75% / 12) higher thus rendering the offer no longer an 
advantageous one. 
 
Furthermore the Corporation would have had various payments to make in 
precise terms and when the Corporation asks for credit it does this trying to 
avoid having various payments due at the same time, and the bidder cannot 
oblige the Corporation to make payments on its terms. 
 
Thus the Corporation Enemalta could not have accepted this offer from 
Ragonesi & Co Ltd, since Clause 25 of the General Conditions had not been 
observed by Ragonesi this having a direct impact on their offer making this a 
non-advantageous one. 
 
In the end what is of utmost importance to Enemalta Corporation is that it 
chooses the most advantageous offer and above all the best one in the public’s 
financial interest. 
 
In this case Ragonesi & Co Ltd having omitted to observe the above mentioned 
condition, rendering their offer not the most advantageous, cannot expect 
Enemalta Corporation to accept their offer. 
 
Enemalta insists that one cannot merely make comparisons to past cases 
without revising them in detail. 
 
One has to take into consideration that the case in question is not only one 
where all the conditions have been observed but also that this rendered the offer 
not to be the most advantageous one. 
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That as has already been submitted, the action of the appealing party had a 
direct affect on the offer under consideration whilst in the cases referred to by 
Ragonesi all that was mentioned was that the bidder i.e. Ragonesi had made a 
similar offer with a 30-day term limit – the issue of the change in payment 
terms was never entered into iro whether this would have rendered Ragonesi’s 
offer less advantageous than that of other bidders.  In this case the changes in 
payment terms were taken into account. 
 
One must consider that this case does not only constitute a breach in 
Tender Conditions but also one where the breach renders the offer no longer 
the most advantageous one. 
 
That Ragonesi is pretending that because Enemalta had accepted such offers in 
the past from him it should continue to do so even though it would mean that 
the public would have to pay more. 
 
The Corporation is confident that this appeal cannot be upheld since this would 
result in bidders can place offers as they see fit and be entitled to be awarded 
the contract in question without an accurate analysis of the changes 
(in payment) made subsequently – and this to the detriment of  public finances. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 17 February 2006 and also through their verbal and 
written submissions presented during and after the public hearing held on 
19 April, 2006, had objected to the decision taken by the General 
Contracts Committee, formally communicated via a letter, informing 
them that the tender submitted by them was not successful; 

 
• having considered the fact that Dr Franco Vassallo stated that 

Ragonesi & Co Ltd filed their objection because the tender in caption was 
recommended for award to the second cheapest tenderer, namely, 
Reactilab, albeit, in his opinion, his clients’ offer was compliant to the 
tender’s specifications and slightly cheaper; 

 
• having also noted that the Director General Contracts wrote to appellants 

stating ‘inter alia’ that their payment terms were in breach of Clause 25 of 
the tender conditions as these stipulated that payment had to be made 
“Within – but not later than – 30 days from date of delivery of goods to 
your Stores”; 
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• having, yet, also considered Dr Vassallo’s contention that payment 
conditions did not stipulate that payment had to be strictly made within 
60 or 90 days after delivery to stores but that Enemalta Corporation stated 
in the tender document that it ‘may insist’ on the terms of payment; 

 
• having also considered Dr Vassallo’s remark regarding the fact that where 

the Corporation wanted to specify a term of payment it did so; 
 
• having taken cognizance of Enemalta Corporation’s legal representative 

claim that the Corporation based its decision on what was offered by the 
bidders for this particular tender and did not take into consideration the 
latter’s track record with the Corporation; 

 
• having also noted Dr Degiorgio’s claim that Ragonesi & Co Ltd did not 

give the discretion requested by Enemalta regarding the payment terms and 
that the appellants’ payment term ‘Within – but not later than – 30 days 
from date of delivery of goods to your Stores’ was in breach of the tender 
conditions because Enemalta could not exercise its discretion to insist that 
payment be made in accordance with the provisions of Clause 25; 

 
• having heard Mr Francis Darmanin, Head of Procurement at the 

Corporation, confirming that payments were generally made within 
60 days and that with regard to the cases referred to by Dr Vassallo in his 
opening statement, Enemalta’s tender conditions were the same and 
Ragonesi’s offer was similar to this tender; 

 
• having taken into consideration Dr Cremona’s intervention regarding the 

fact that according to Clause 25 of the tender document, tenderers were 
obliged to submit two options to the effect that offers were to be made 
either on CFR basis or on delivered to Stores basis with payment terms of 
90 days and 60 days respectively, maintaining that the appellants had 
submitted different payment terms when they demanded that payments 
had to be made ‘within – but not later than – 30 days from the date of 
delivery of goods to your Stores.’; 

 
• having assessed the point made by Reactilab’s legal advisor as regards the 

fact that the appellants had submitted a qualified offer; 
 
• having examined Mr Ragonesi’s and Dr Vassallo’s claim that the 

Corporation should be consistent, uniform and reasonable in its decisions 
and not accept certain terms and conditions when it deems fit, claiming in 
the written submission that, “historically, whatever the offerer states, 
Enemalta never keeps to a fixed term for payment”; 

 
• having also assessed Dr Cremona’s counter-claim which placed major 

emphasis on the fact that albeit, in the past, Enemalta Corporation did not 
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negatively consider the appellants’ ‘30-day payment terms’, yet this was 
irrelevant because it was a well established point in public procurement 
legislation that every procurement process had to be evaluated and 
subsequently adjudicated on its own merits; 

 
• having noted the Corporation’s legal advisor’s point raised in his written 

submission relating to the fact that “Enemalta Corporation exclusively reserves 
the right to make, at its discretion, payment in the prescribed term / period”. 

 
reached the following conclusions:- 
 
1. The Adjudication Board may have not followed the awarding criteria of other 

adjudicators in similar tenders in the past as regards the strict adherence to 
payment terms conditions as stated in the tender document.  However, in this 
case it seems that, because the offers were very close, it was deemed pertinent 
to consider each potential cost saving resulting in due consideration being 
given to an issue which in the past did not give rise to any concern. 

 
2. This Board may agree with the Adjudication Board’s mode of deliberating in 

this particular instance, or it may not, but, undoubtedly, this Board reserves the 
right to categorically claim that inconsistency does not provide comfort to one 
and sundry. 

 
3. This Board feels that it should rely on points of law rather than arbitrary points 

of fact which may have been applied in a different manner on different 
occasions over which this board had not been called upon to examine all the 
facts and much less deliberated upon, and as a result it decides to remain 
consistent with tender conditions for the sake of the same transparent and 
consistent ‘modus operandi’ it always advocates and expects adjudicating 
boards to follow. 

 
Consequent to (1) to (3) above, the Board upholds the decision taken by the 
General Contracts Committee. 
 
In view of the possibility that the inconsistent manner that the Adjudication Board 
may have been seen to follow, this Board feels that, in this case, the appellants were 
not acting frivolously in submitting their objection.  As a consequence, in terms of 
the Public Contracts Regulations, 2005, this Board recommends that the appellants 
should be reimbursed with 70% of the original deposit paid to lodge this claim. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
16 May 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 75 
 
RE: CT 2146/2005 – Advert No CT 119/2005: Provision of Incontinence 
Diapers and Pads for Senior Citizens and Persons with Disability 
 
This call for tenders, published in the Maltese Government Gazette on 
03 May 2006, was issued by the Department of Contracts following a request 
transmitted to the latter by the Department for the Elderly and Community Services 
on 02 March 2005. 
 
The closing date for this call for offers was 28 June 2005 and the global 
estimated value of the contract was Lm 20,000. 
 
Five (5) different tenderers, who between them submitted nine (9) different 
offers, were considered to be suitable for further consideration. 
 
Following recommendations made to the General Contracts Committee 
by the Adjudication Board, Messrs Protex Limited filed an objection on 
15 February 2006, against the intended award of the said tender to 
Messrs A Sciberras on the premise that the contract could not be split as it 
would result, inter alia, in an inconvenience being created to a considerable 
proportion of beneficiaries of this service. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 19 April 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Protex Ltd 
 Dr Ronald Aquilina LL.D 
 Mr Jonathan A. Guillaumier 
 
A Sciberras 
 Dr Anna Mallia LL.D 
 Ms Alexis Sciberras 
 
Elderly and Community Care Department 
 Mr Michael Bezzina 
 
Adjudication Board 
 Mr George Pavia – Chairman 
 Ms Antoinette Zahra – Member 
 Mr Mario Abela – Member 
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After the Chairman’s brief introduction, Protex Ltd’s representatives were 
invited to explain the motive leading to their objection. 
 
Dr Ronald Aquilina, the appellants’ legal representative, started by stating that this 
tender, which was issued by the Department of Elderly and Community Care, dealt 
with assistance provided to those senior citizens and disabled persons who were 
incontinent.  He explained that there were two schemes whereby the beneficiaries 
of this service were either given vouchers which they exchange for free diapers at 
the successful tenderer or they could buy incontinence pads from the successful 
tenderer at subsidised price.  Dr Aquilina said that these items were not supplied by 
the Elderly and Community Care Department but by the successful tenderer via 
two distribution centres which had to be identified by the tenderer.  He said that 
they filed their objection in respect of those items which were recommended for 
award to Messrs A Sciberras, that is, the Adult Diapers Normal (Small, Medium 
and Large) because the other seven items, namely Adult Diapers Extra 
(Small, Medium and Large), Children (Medium, Large and Extra Large) and Pads, 
were recommended for award to his clients, namely Protex Ltd. 
 
The appellants’ lawyer contended that the manner in which the tender was 
formulated indicated that it could not be awarded on an item by item basis but 
should be awarded as a whole.  Therefore, he claimed that once Protex Ltd’s 
overall offer was the cheapest and according to the tender specifications, the 
tender should be awarded in its entirety to his client. 
 
Dr Aquilina said that the fact that the specifications and conditions of this 
tender always referred to a ‘successful tenderer’ (in the singular) clearly 
indicated that the contract was intended to be awarded to ‘one’ tenderer. 
 
Also, Protex Ltd’s legal representative maintained that, although the general 
conditions of the tender indicated that the contract could be divided among two 
or more tenderers, there were various clauses in the specific conditions of the 
tender document which indicated that the contract could not be split and that it 
was considered as a single tender.  He contended that the specific condition 
superseded the general conditions.  At this stage, Dr Aquilina made reference 
to the following clauses: 
 
Clause 3 – ‘The successful tenderer is expected to provide diapers and pads 

as the case may be, to about 700 disabled persons which may 
increase to 900 by Year 2 and 1600 senior citizens which may 
increase to 2000 by Year 2.’ 

 
and … 
 
Clause 14 – ‘Only tenderers who offer the full range of requested pads and 

diapers will be considered.  The schedule of prices must be 
properly filled in and a quote submitted for each item.  Tenderers 
who do not comply with this condition will not be considered.’ 
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Furthermore, Dr Aquilina said that Clauses 6 – 8 envisaged that the successful 
tenderer had to provide two (2) distribution centres from where to distribute the 
products directly to the beneficiaries.  He said that this implied that the 
successful tenderer had to incur overhead costs (included in the tendered price) 
in order to be in a position to manage these distribution centres to cater for the 
number of beneficiaries indicated in the tender document.  He insisted that the 
two (2) distributions centres were intended for the entire tender because 
otherwise there would be more than two (2) distribution centres – depending on 
the number of tenderers amongst which the contract was divided. 
 
Moreover, the appellants’ lawyer claimed that if the contract were to be split, it 
would cause unnecessary inconvenience to a substantial number of 
beneficiaries because those who needed a combination of diapers would have 
to go to different places and deal with two tenderers. 
 
Dr Anna Mallia, Messrs A Sciberras’ legal representative, responded by stating 
that the Adult Diapers Normal (Small, Medium and Large) were awarded to her 
client because they were cheaper than those offered by Protex Ltd.  She said 
that there was nothing in the tender conditions which precluded the 
Director General Contracts from splitting this tender.  Dr Mallia maintained 
that Clause 29 of the General Conditions of tender which stipulated that ‘The 
Government reserves the right of accepting any tender wholly or in part, or of 
dividing the contracts among two or more tenderers’, was also binding to this 
particular tender.  Furthermore, she said that the fact that the tender was split 
should not create confusion because the beneficiaries would know from where 
they had to collect the products since her client was awarded the diapers that 
were used during the day while Protex Ltd were awarded the diapers that were 
used during the night as well as those used by children.  Furthermore, 
appellants were also awarded the tender for the supply of pads. 
 
With regard to Dr Aquilina’s comments regarding Distribution Centres, 
Ms Sciberras’s lawyer said that the relative overheads had to be included in 
their costing. 
 
Dr Mallia maintained that this was not the first tender that was split because 
when a similar tender was issued with the same conditions in 2003, it was 
decided that the pads be awarded to Messrs Krypton and the diapers to 
Messrs Sarrebico. However, Mr Guillaumier intervened to point out that the 
two tenders were different because the one referred to by Dr Mallia was issued 
by the Welfare Committee for the supply of products directly to the institutions 
indicated in that tender whilst the tender in question was specifically issued by 
the Elderly and Community Care Department for the provision of an 
incontinence service directly to the public. 
 
Ms Alexis Sciberras alleged that all offers submitted by Protex Ltd were much 
more expensive than hers and that she could not state whether it was their 
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cheapest offer that was accepted because she did not know which of the items 
passed the absorption tests.  With regard to her offers, Ms Sciberras said that 
she assumed that most probably the products included in her cheapest offer did 
not pass the absorption tests because the Adult Diapers Normal that were 
accepted were included in her 2nd cheapest offer. 
 
A Sciberras’ representative complained about the fact that they were not given any 
information about laboratory results of the products tested and the consumption of 
each item.  Ms Sciberras said that such breakdown was requested for a 
comparative analysis to be carried out.  At this stage, Dr Aquilina agreed that it 
was important for all interested parties to have access to such information because 
even an appellant had to be well prepared.  It was established that such 
information was not provided in view of the Data Protection Act. 
 
On cross examination by Dr Aquilina, Mr Michael Bezzina, Director of the Elderly 
and Community Care Department, confirmed that similar tenders had never been 
split before and that it had always been awarded to that tenderer who had the 
cheapest overall offer.  He testified that, in its original report, the Adjudication 
Board recommended that the tender be awarded to Protex Ltd.  Mr Bezzina 
explained that it was following the advice given by the Department of Contracts that 
the Adjudication Board recommended that the tender be awarded between 
Messrs A Sciberras and Protex Ltd respectively.  He said that the Department did 
not find any objection to split the tender because the service was divided into two 
schemes (A – persons with disability and B – Senior Citizens) and therefore 
logistically it was possible to operate and, hence, acceptable.  Furthermore, 
he claimed that the clients’ requirements were going to be met because the instances 
where the same beneficiaries required a combination of products were very remote.  
Here, Mr Guillaumier pointed out that there were about 200 – 250 persons who 
were entitled for adult diapers and pads and therefore if the tender was split they 
would need to go to two Distribution Centres. 
 
On cross-examination by Dr Aquilina, Mr George Pavia, Chairman of the 
Adjudication Board, confirmed that all items offered by Protex Ltd were tested 
and found according to specifications.  He confirmed that the appellants’ offer 
was cheaper overall than that of A Sciberras and that, initially, they had 
recommended the award of this tender to Protex Ltd.  Mr Pavia, testified that, 
subsequently, the Adjudication Board was asked by the Department of Contracts 
to reconsider their recommendation because individually certain items were 
cheaper.  He declared that when they discussed the issue with Mr Bezzina it 
appeared that only a very small percentage of beneficiaries were going to be 
adversely affected because the amount of products that overlapped was minimal. 
 
In reply to a specific question by Dr Mallia, Mr Pavia confirmed that all the 
items recommended for award were according to specifications and passed from 
the tests. 
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On cross-examination by the PCAB, Mr Pavia declared that when they 
re-examined the matter it resulted that the Department was going to save 
about Lm 1,080.  He confirmed that this was the first time that this type of 
tender was split. 
 
Mr Pavia explained that the total cost of each item was worked by 
taking the price quoted for each item and multiplied it by 20,000 units 
(consumption of 10,000 units annually).  He declared that from this exercise it 
resulted that A Sciberras’s offer in respect of Adult Diapers Normal 
(Small, Medium and Large) was the cheapest.  At this point, his attention was 
drawn by the PCAB that the manner in which the exercise was carried out was 
unrealistic and incorrect because it was impossible that the consumption of 
each item was the same.  It was pointed out that the exercise should have 
been based on the actual consumption (as recorded over the last few years) 
of each item, separately. 
 
Here, Ms Sciberras said that the Adult Diapers Normal (Small, Medium And 
Large) were the most used products while Dr Mallia claimed that it was not 
true that Protex Ltd’s offer was overall cheaper.  On the other hand, 
Dr Aquilina pointed out that the appeal was ‘in parte’ because the objection 
was filed in respect of three items only. 
 
Towards the end of this hearing, the PCAB carried out an exercise based on the 
actual consumption of the products over the last two years (as provided by 
Mr Bezzina) and the cost per unit as offered by A Sciberras and Protex Ltd 
(as indicated by Mr Pavia). 
 
The following results were obtained: 
 
Item Description Actual  A Sciberras Protex Ltd

Consumption Cost Total Cost Total
over 2 years per unit Cost per unit Cost

Units Lm Lm Lm Lm
1 Adult Diapers Normal Small 96,984 0.093 9,019.51 0.096 9,310.46
2 Adult Diapers Normal Medium 694,176 0.106 73,582.66 0.110 76,359.36
3 Adult Diapers Normal Large 1,821,864 0.118 214,979.95 0.127 231,376.73
4 Adult Extra Small NA 0.099 0.080
5 Adult Extra Medium NA 0.120 0.126
6 Adult Extra Large NA 0.132 0.126
7 Children Medium 10,752 0.069 741.89 0.046 494.59
8 Children Large 79,128 0.078 6,171.98 0.058 4,589.42
9 Children Extra Large 284,472 0.093 26,455.90 0.082 23,326.70

10 Pads 97,512 0.055 5,363.16 0.026 2,535.31

Protex claimed their price of item 9 was 8c1 and not 8c2

 
Finally, Mr Bezzina was requested by the PCAB to furnish the Secretary with 
the actual consumption of all the products because those in respect of the 
Adult Extra were not available during the hearing. 
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At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 22 February 2006 and also through their verbal and 
written submissions presented during and after the public hearing held on 
19 April 2006, had objected to the decision taken by the General 
Contracts Committee, formally communicated via a letter, informing 
them that the tender submitted by them was not successful; 

 
• having noted that, despite the request for a proper exercise to be carried 

out by the Elderly and Community Care Department after the hearing, the 
latter were still not in a position to provide actual consumption per item 
even though it was claimed that unit prices were the same; 

 
• having considered the fact that irrespective of the issues raised by all 

parties concerned prior to and during the hearing, the modus operandi 
resorted to by the Adjudication Board was found to have been based on 
both erroneous and totally misleading assumptions thus making a 
shambles of this whole call for offers. 

 
reached the following conclusions:- 
 
1. The call for offers was vitiated by serious errors of judgement and 

assumptions by the beneficiary’s representative. 
 
2. The PCAB recommends that in order to do justice to all participants, and 

for the sake of correctness, the Adjudication Board should re-calculate the 
total costs (x 2years) based on actual consumption levels (over the 
previous two years) per item and not on an average of 10,000 per item 
(20,000 per item over two years). 

 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
16 May 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 76 
 
RE: CT 2343/2005  – Advert No CT 221/2005: Tender for the Supply of 
Modular Aluminium Suspended Platforms for the Restoration Unit 
 
This call for tenders, published in the Maltese Government Gazette on 03 June 2005, 
was issued by the Contracts Department following a request transmitted to the latter 
by the Ministry for Resources and Infrastructure on 24 May 2005. 
 
The closing date for this call for offers was 11 August 2005 and the global 
estimated value of the contract was Lm36, 000. 
 
Three (3) different tenderers were considered to be suitable for further 
consideration. 
 
Following receipt by the appellants of a formal notification sent by the Director 
General Contracts of the recommendations made by the Evaluation Board, 
Messrs International Machinery Ltd filed an objection on 02 March 2006, 
against the intended award of the said tender to Messrs S R Services Ltd 
(Euro 90,283, equivalent to Lm 38,758.49)  
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 03 May 2006 to discuss this objection. 
 
Present for the hearing were: 
 
International Machinery Ltd  
 Mr Attilio Vassallo Cesareo 
 Mr Saviour Coppini 
 Prof. Ian Refalo 
 Eng. Martin Pizzuto 
 
S R Services Ltd obo Secalt SA 
 Eng. Ray Muscat 
 Ms Sarah Muscat 
 Mr Vince Muscat 
 
Ministry for Resources and Infrastructure 
 Mr Francis A Bonello 
 
Evaluation Committee 
 Eng Philip Schembri – Chairman 
 Eng Martin Grech – Member 
 Arch Herman Bonnici Sen A&CE – Member 
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After the Chairman PCAB’s brief introduction, Messrs International Machinery 
Ltd’s legal representative, Prof Ian Refalo, was invited to explain the motive of 
their objection. 
 
Prof. Refalo started by stating that Messrs International Machinery Ltd was 
aggrieved by the decision because, although his client’s offer was the cheapest, 
the contract was awarded to Messrs S R Services Ltd acting on behalf of 
Messrs Secalt SA.  Furthermore, Prof Refalo remarked that they were not 
informed why his client’s offer was discarded. 
 
The appellants’ legal representative claimed that the tender specifications only 
requested tenderers to supply and deliver to site two modular aluminium 
suspended platforms and separate hoists.  He maintained that it was not 
specified how these hoists were to be mounted. Prof Refalo argued that he did 
not think that Messrs International Machinery Ltd were excluded because of 
non-compliance because otherwise, in the letter dated 07 October 2005, they 
would not have been ‘requested to confirm the price for the supply of 
additional arms to accommodate material hoist specified in the tender 
document as per clause A.06 page 4’. 
 
Mr Saviour Coppini, the appellants’ Technical Consultant, reiterated that under 
clause A.06 Platform Specifications it was clearly specified that ‘Each of the 
platforms offered shall include a separate hoist mounted at superior slope 
level, having a minimum loading capacity of 300kg for hoisting of masonry 
blocks and other material used by personnel working from the suspended 
platform’ and that it did not stipulate how these had to be mounted.  He 
maintained that, in view of the inclination of the fortification walls, he 
anticipated a variety of difficulties, options and solutions to the type of 
mountings.  However, Mr Coppini insisted apart from the fact that the 
tender was issued for the supply and not for the installation they offered 
exactly what was requested.  He claimed that the counterweights available of 
750kgs (30 counterweights of 25kgs each) were sufficient for the purpose. 
 
Mr Coppini asserted that the structures offered by Messrs S R Services Ltd and 
Messrs International Machinery Ltd were the same because they were both 
manufactured by the same company. 
 
Eng Philip Schembri, Chairman of the Adjudication Board, responded to the 
appellants’ representatives’ arguments by stating that it was not correct to state 
that installation was not part of the requirements of the tender because in 
paragraph A.01 Scope of Works under Conditions of Contracts, it was specified 
that ‘ ... this tender covers all works related to the supply, delivery, mounting, 
testing and commissioning of these platforms, and hoists together with the 
necessary training assistance.’  Apart from this, in their letter dated 
07 September 2005, Messrs International Machinery Ltd were requested to 
‘Confirm that price includes delivery to site, erection and commissioning as 
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per clauses A/05, A.01 and A.02 of tender document and that no additional 
charges are incurred.’ 
 
He maintained that the fact that in the same letter the appellants were requested 
to ‘Confirm that prices submitted include for the supply, commissioning etc of 
separate hoist as outlined in tender document and in particular (but not 
exclusively) in clause A.06’ indicated that they did not request a separate cost 
for the hoist. 
 
Mr Schembri explained that the platforms, amongst other characteristics, 
needed to have ‘a load capacity of 500kg or more and can accommodate up to 
six (6) persons together with material / equipment’ whilst the separate hoist of 
masonry blocks and material needed to have a minimum loading capacity of 
300kg.  He acknowledged that the separate arm was not an integral part of the 
tender specifications and that no information was given in the tender document 
about the mountings.  However, as the hoist had to be used for the restoration 
of the bastions, they provided a profile and specifications thereof. Mr Schembri 
claimed that, in view of the fact that there were various combinations to be 
taken into consideration, the tenderers were required to provide a solution but it 
resulted that the option as originally offered by the appellants was not safe. 
 
The Chairman of the Adjudication Board clarified that, on 07 September 2005, 
Messrs International Machinery Ltd were requested to submit additional 
information and clarifications to ensure that what was offered was according to 
specifications. However, in their reply dated 20 September 2005, Mr S Coppini 
wrote that ‘We have also been informed that for safety reasons it is not 
recommended that this hoist be suspended from the same arm as that platform 
and TRACTEL recommended that an additional arm similar to the ones used 
for the platforms be added.  The price for the supply of each of these arms 
complete with counterweights would be Euro 6,650.00 – Total Euro 13,300.’  
This meant that the structure as originally offered did not meet the safety 
specifications because they needed to suspend the material hoist from an 
additional arm at an extra cost.  He contended that this was unacceptable 
because one of the basic principles of the financial regulations was that the 
prices of the original offers could not be changed.  Mr Schembri alleged that 
the appellants increased the price because they knew that in spite of such 
increase they would still remain the cheapest.  It was stated that the price 
offered by Messrs S R Services Ltd on behalf of Secalt SA amounted 
to Lm 38,758 and that of International Machinery Ltd amounted to Lm35,628 
(Lm 29,920 + Lm 2,854x2=Lm5,708) which was Lm3,120 cheaper. 
 
In reply to a specific question by the PCAB, the Chairman Adjudication Board 
said that if Messrs International Machinery Ltd did not include that paragraph 
they would still have requested more information because the number and the 
weights given pertained to the counterweights of the platform and not to those 
of the hoist.  However, Mr Schembri maintained that, irrespective of the 
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counterweights, the most important thing was that the structure offered was 
safe.  At this point, Mr Coppini intervened by stating that their firm was 
the most safety conscious company in Malta.  He said that the platforms 
which at present were being used by the Restoration Unit, were supplied and 
serviced by their company and were also certified for safety. However, 
Arch Herman Bonnici, member of the Adjudication Board, remarked that the 
specifications of this tender were different from the previous one because this 
included the hoists. 
 
On cross-examination by the PCAB, Arch Bonnici said that the separate hoists 
were needed so that the personnel working from the platforms would work more 
efficiently.  He declared that both tenderers were requested to provide more 
information as to how they were going to mount the hoists since their proposals 
were not clear.  He explained that Messrs International Machinery Ltd replied 
that in order to be safe they needed an additional arm at extra cost while 
Messrs S R Services Ltd confirmed that the extra arm with which they were 
going to mount the separate hoist was included in their original offer and so no 
additional cost would be incurred.  Apart from this, the appellants did not 
submit the counterweight of the separate hoist. 
 
During the hearing Mr Schembri presented two sets of questions to prove that 
the clarifications requested from both tenderers were identical. 
 
Eng Ray Muscat, representing S R Services Ltd, affirmed that Secalt SA 
complied with the specifications.  He explained that, following a site 
familiarisation visit by their foreign Engineer at tendering stage, it was decided 
to supply an additional arm to support the material hoist because they did not 
want to mount it with the same arms supporting the platforms.  Eng Muscat 
said that Messrs Secalt SA tendered with Portafix III which had to be custom 
built for the Maltese bastions.  He explained that the price would have been 
much cheaper had they not requested a CE Certified structure because the 
European certifications process was lengthy and expensive. 
 
During the hearing, Eng Muscat presented a copy of the drawing of the 
structure that was submitted during the adjudication process. 
 
In his concluding remarks, Prof Refalo said that his clients had offered what 
was requested, that is, the platforms and the separate hoists.  He reiterated that 
the additional arm was not included in their original offer due to the fact that it 
was not specified in the tender.  Therefore, Prof Refalo insisted that 
Messrs International Machinery Ltd should not be penalised for requesting an 
extra cost for the additional arm.  The appellants’ legal representative argued 
that another tender could have been issued for this specific item. 
 
Mr Schembri said that, during the evaluation process, the Adjudication Board 
felt the need to request additional information and clarifications regarding the 
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offers submitted. Arch Bonnici added that in their reply, the appellants declared 
that, for safety reasons, it was necessary to have an additional arm at an 
additional cost.  He alleged that Messrs International Machinery Ltd did not 
quote for the hoist in their original offer.  Mr Coppini intervened and 
categorically denied that they did not submit the hoist.  To substantiate his 
point he made reference to Pages 2 and 3 of their offer.  He added that the arm 
was not offered in their original offer because it was not requested. 
 
Eng Ray Muscat said that they submitted the Portafix III because it was in line 
with the specifications. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 02 March 2006 and also through their verbal and 
written submissions presented during and after the public hearing held 
on 03 May, 2006, had objected to the decision taken by the 
General Contracts Committee, formally communicated via a letter, 
informing them that the tender submitted by them was not successful; 

 
• having considered the appellants’ legal representative’s claim that the 

tender specifications only requested tenderers to supply and deliver to site 
two modular aluminium suspended platforms and separate hoists 
maintaining that it was not specified how these hoists were to be 
mounted; 

 
• having also noted Mr Coppini assertion that the structures offered by 

Messrs S R Services Ltd and Messrs International Machinery Ltd were 
the same because they were both manufactured by the same company; 

 
• having also considered Eng Philip Schembri’s arguments with regard to 

the fact that, in his opinion, it was not correct to state that ‘installation’ 
was not part of the requirements of the tender as the tender document 
intended to cover ‘all works related to the supply, delivery, mounting, 
testing and commissioning of these platforms, and hoists together with the 
necessary training assistance’ as well as the fact that, in the letter (dated 
07 September 2005), addressed to Messrs International Machinery Ltd, 
the latter were requested to ‘confirm that price includes delivery to site, 
erection and commissioning as per clauses A/05, A.01 and A.02 of tender 
document and that no additional charges are incurred”; 

 
• having taken cognizance of Mr Schembri’s acknowledgement of the fact 

that the separate arm was not an integral part of the tender specifications 
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and that no information was given in the tender document about the 
mountings but that it was left to the tenderers themselves to provide 
solutions; 

 
• having heard how Mr Coppini himself had written that their principals 

had informed them that “for safety reasons it is not recommended that this 
hoist be suspended from the same arm as that platform” and that they 
were recommending that “an additional arm similar to the ones used for 
the platforms be added” for an additional cost of Euro 13,300, Euro 6,650 
each making it obvious in the process that the structure as originally 
offered did not meet the safety specifications; 

 
• having examined Mr Schembri’s contention with regards to the additional 

charge levied by appellants at that stage of the tendering process went 
against the basic principles of the financial regulations which stated that 
the prices of the original offers could not be changed; 

 
• having also assessed the observation made by Mr Schembri who stated 

that the appellants increased the price because they knew that in spite of 
such increase they would still remain the cheapest; 

 
• having noted Arch Bonnici’s remark that whilst 

Messrs International Machinery Ltd had stated that in order to 
be safe they had to add an additional arm at extra cost, 
Messrs S R Services Ltd confirmed that the extra arm with which 
they were going to mount the separate hoist was included in their 
original offer and so no additional cost would be incurred; 

 
• having further considered Prof Refalo’s claim that his clients, the 

appellants, had offered what was requested, namely, the platforms and the 
separate hoists, he also reiterated that the additional arm was not included 
in their original offer due to the fact that it was not specified in the tender. 

 
reached the following conclusions:- 
 
1. Evidence submitted, amply demonstrated that, whilst the offer tendered by 

the appellants was modified to reflect increase in price due to the 
introduction of an extra arm, the offer submitted by Messrs S R Services Ltd 
was not changed in substance as price remained the same despite the 
additional arm requested by beneficiary. 

 
2. Clarifications, when sought, were aimed at placing everyone on a level 

playing field and this was, once again, abundantly made clear during the 
hearing. 
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3. This Board agrees with the claim made during the hearing that one cannot 
alter prices after submission of offer as this could give rise to serious 
doubts on the financial validity and the ethical grounds of the call for 
offers and the adjudication system in general. 

 
4. The PCAB regards the attempt made by any bidder to place very low 

prices at the early stage of the adjudication process to allow for 
manoeuvring of prices at a later stage, to be nothing but a financial risk 
which the bidder is willing to take even though one should not 
subsequently expect the beneficiary to accept mutations to financial or 
any other parameters soon after, for example, clarifications are sought. 

 
Consequent to (1) to (4) above, the Board upholds the decision taken by the 
Contracts Committee that appellants’ tender should be discarded. 
 
Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by appellants in terms of Regulation 83, 
should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
18 May 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 77 
 
RE: CT 2191/2005 – E/E/T/16/2005: Supply of Shunt Reactors for the New 
Mosta Distribution Centre 
 
This call for tenders, published in the Maltese Government Gazette on 
18 March 2005, was issued by the Department of Contracts following a request 
transmitted to the latter on 01 March 2005 by Enemalta Corporation. 
 
The closing date for this call for offers was 26 April 2005 and the 
global estimated value of the contract was Lm 210,000. 
 
Three (3) tenderers submitted five (5) different offers. 
 
Following the publication of the Notification of Recommended Tenderers dated 
08 March 2006, and the fax dated 15 March 2006 which transmitted to them by  
DG Contracts in which they were told that according to their records 
“Messrs Areva were unable to keep the prices in their offer valid due to the huge 
increase in material prices in the world markets”, Messrs Ragonesi & Co Ltd on 
behalf of their principals Areva T&D filed an objection on 28 March 2006 
against the intended award of the said tender to Messrs JRD Systems on behalf of 
their principals Siemens AG (Lm 330,210.04). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 03 May 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Ragonesi & Co Ltd as agent of Areva T&D 
 Mr Jan Prins – Sales and Project Manager – Areva T&D 
 Mr Roberto Ragonesi – Managing Director 
 Dr Franco Vassallo LLD 
 
JRD Systems Ltd on behalf of their principals Siemens AG 
 Mr John Sullivan – Managing Director 
 Mr Christopher Cassar Torreggiani 
 Dr Francesco Depasquale LL.D. 
 Mr Lawrence Mizzi 
 
Enemalta Corporation 
 Mr Joseph Scicluna – Manager Development 
 Mr Joseph Danastas – Member, Adjudication Board 
 Mr John Caruana – Member, Adjudication Board 
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After the Chairman’s brief introduction, the representatives of Ragonesi & Co Ltd 
as agent of Areva T&D A.S. – Turkey were invited to explain the motive of their 
objection. 
 
During the proceeding it was established by the legal representatives of the 
tenderers concerned, namely Dr Franco Vassallo and Dr Francesco Depasquale, 
that an objection could be filed by a third party on behalf of a bidder provided 
that the former had the necessary mandate from the latter.  In this 
case, Ragonesi & Co Ltd filed the objection as agents of Tenderer No 2: 
Areva T&D A.S - Turkey. 
 
Dr Vassallo, the appellants’ legal representative, started by stating that the 
closing date of tender was 26 April 2005 and that the validity period of 
six (6) months expired on 26 October 2005.  He pointed out that on 
10 November 2005, that is, after the expiry date, Enemalta asked his client to 
extend their offer until the 17 January 2006.  Dr Vassallo maintained that 
Areva T&D agreed to extend their offer as requested, however, they informed 
Enemalta that they were increasing the price of their original offer by about 3% 
due to an increase in the cost of raw materials, namely steel, copper and fuel.  
The appellants’ lawyer said that, subsequently, the contract was recommended 
for award to Siemens AG whose tender was Lm 57,000 more expensive than 
that of his clients’ offer and this inclusive of the 3% increase.  He claimed that 
on asking why Areva T&D’s offer was not successful, they were informed that 
their failure to keep the price as originally offered had effectively disqualified 
them. 
 
Dr Vassallo insisted that this decision should be quashed in view of the fact 
that the requested increase in price was justified and, also, in consideration of 
the fact that they were not bound by the price variation formulae.  Furthermore, 
he said that Enemalta were obliged to adhere to the validity period of the tender 
and to inform bidders about the reasons for requesting an extension. 
 
Mr Joseph Scicluna, Manager Development, explained that Enemalta Corporation 
received five (5) offers from four (4) bidders, namely, Tenderer No 1 Areva T&D 
through their local agent Ragonesi & Co Ltd, Tenderer No 2 Areva T&D 
who submitted two alternatives (the only difference was in the delivery 
conditions because one was delivery to site and the other delivery to Malta), 
Tender No 3 Siemens PTD (Germany) through their local agent JRD Systems Ltd 
and Tenderer No 4 ABB OY Transformers through their local agent 
E Calleja & Sons.  He said that on 01 September 2005, during the adjudication 
process, queries regarding the technical specifications were sent to all 
tenderers.  On 12 October 2005 more queries / clarifications were sent to 
Tenderer Nos 1, 2 and 3 wherein they were asked to specify the 
maximum 3 seconds short circuit withstand of the reactors during a fault. 
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On 18 October 2005, Ragonesi & Co Ltd replied for Tenderer Nos 1 and 2 but, 
instead of specifying the current value that the reactor could withstand, they 
only confirmed that there would be a current flow through it.  Thus, the matter 
was referred back to Ragonesi & Co Ltd and on 28 October 2005 (after the 
closing date of the validity of the tender) they informed Enemalta that the 
validity for offer by Tenderer No 1 had expired and that Areva T&D were 
unable to keep the prices of their original offer due to huge increase in prices.  
Mr Ragonesi also wrote that there was no scope in providing the information 
requested.  Mr Scicluna said that as a consequence, this offer could not be 
considered any further and so the Adjudication Board passed on to evaluate the 
next cheapest offer submitted by Tenderer No 2 Areva T&D.  However, he said 
that this tender could not be recommended for acceptance because both 
alternatives were not according to specifications as the withstand current of the 
reactor was less than the current flowing through the reactor in case of a fault 
on the system and therefore it could not withstand the fault level of the system. 
 
Mr Joseph Danastas, a member of the Adjudication Board, pointed out that the 
appellants’ offer was not accepted either because of the 3% increase in price or 
due to the validity of the tender or because of the fact that the reactors offered 
were not suitable for the system due to low short time withstand rating.  In the 
report the reason given was that ‘The maximum three seconds withstand neutral 
earth-fault current as 1.5 x In (which is 1.5 x 210A = 315 Amps).  This value of 
permissible neutral fault current is below the calculated value in Appendix 1’ 
wherein it was indicated that the equivalent 3-second rating was 694 Amps.’ 
 
At this point, Dr Vassallo intervened by stating that there was no 
communication from Enemalta or the Director General Contracts which 
indicated that Areva T&D were disqualified because of the specifications.  He 
clarified that when on 14 March 2005 Ragonesi & Co Ltd on behalf of their 
principals Areva T&D specifically requested the Director General Contracts ‘to 
clarify why their 3 offers, which were all cheaper than those of Siemens, were 
not recommended’ the official reason given on 15 March 2006 was that 
‘According to our records Messrs Areva were unable to keep the prices in their 
offer valid due to the huge increase in material prices in the world market.’ 
 
In reply to a specific question by the PCAB, Mr Danastas said that although the 
short time withstand requirement of the reactor was not directly stated in the 
specifications, yet, it could be obtained from the information/details available 
under Clause 6.01 GUARANTEE SCHEDULE – Specific conditions under 
Network-system conditions which referred to the conditions under which the 
reactors were going to operate.  Mr Scicluna maintained that Areva T&D had 
sufficient information to design their shunt reactors to withstand the fault levels 
of the system and that they provided drawings showing where the reactors were 
going to be installed on their system. 
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On cross-examination by the PCAB, Mr Scicluna declared that, even if the 
appellants’ offer was according to specifications, Enemalta would still not be in 
a position to consider their tender because tenderers were not permitted to 
change their tendered prices after the opening of tenders.  With regard to the 
expiry date of the tender, he said that this might have happened because they 
were more concerned with the technical rather than the legal and the financial 
aspects of the tender.  Here, his attention was drawn by the PCAB that they 
should have taken into consideration every phase of the tender.  Also, 
Mr Danasatas admitted that they made a mistake for not asking the bidders to 
extend the validity of their offers before the expiry date. 
 
Mr Jan Prins, Sales and Project Manager of Areva T&D, was the only witness to 
take the stand in these proceedings and on cross-examination by Dr Vassallo, the 
witness said that in reply to Enemalta’s technical questions he confirmed that 
Areva T&D ‘can supply the reactors with PFisterer 828.103.400 connection’ 
and that their ‘reactors are able to withstand 1.5 x In (normal current) during 
maximum three seconds’.  Mr Prins said that the fault current that could flow 
through the reactor depended on the network voltage and not on the network 
current.  He insisted that in order to withstand a current flow of 694 Amps the 
shunt reactor would need to be 55 / 60kV and not 33kV. 
 
At this point, Mr Scicluna clarified that when they made use of the fault 
analysis software it showed that for a phase to earth fault close to the 
distribution centre the current that would flow through the reactors would be 
694 Amps. 
 
In the final submissions, Dr Francesco Depasquale, legal representative of 
JRD Systems Ltd on behalf of Siemens JRD, said that Enemalta had every right 
to continue discussing the offers with the bidders after the expiry date of the 
tender. 
 
Mr Scicluna said that Tenderer No 2 could not be accepted because the reactors 
offered were not suitable for their system and also because they could not 
accept changes in prices at that stage. 
 
Dr Vassallo insisted that Enemalta Corporation was obliged to ask the tenderers 
to extend their offers before and not after the closing date of the validity of the 
tender.  He contended that, legally, the procedure followed rendered the whole 
process null.  Moreover, the appellants’ legal representative claimed that he 
failed to understand why his clients were requested to extend their offer when, 
according to Enemalta’s representatives, their offers were not according to 
specifications.  He maintained that they were not in a position to defend their 
case because it was during this public hearing that Areva T&D were informed 
that they were not up to specifications.  Also, he reserved the right to contest 
the specifications and to be provided with the report because they did not know 
whether the other tenderers were up to specifications or not.  As regards the 
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prices, Dr Vassallo pointed out that these were changed after the expiry date of 
the tender. 
 
Finally, Mr Scicluna clarified that when Tenderer No 2 Areva T&D was asked 
to extend the validity Enemalta did not know yet that their reactors were not 
suitable for their system. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 04 April 2006, and also through their verbal submissions 
presented during the public hearing held on 03 May 2006, had objected to 
the decision taken by the General Contracts Committee, formally 
communicated via a letter, informing them that the tender submitted by 
them was not successful; 

 
• having considered both (a) the appellants’ comment regarding the 

fact that, albeit the closing date of tender was 26 April 2005 and the 
validity period of six months had expired on 26 October 2005, 
yet Enemalta Corporation, on 10 November 2005, i.e. after such validity 
period had lapsed, asked them to extend their offer until 17 January 2006, 
as well as (b) the appellants’ remark regarding the fact that 
Enemalta Corporation were obliged to adhere to the validity period of the 
tender and to inform bidders about the reasons for requesting an 
extension; 

 
• having also noted that appellants had originally been informed by the 

Department of Contracts that their failure to keep the price as originally 
offered had effectively disqualified them; 

 
• having also considered the fact that Messrs Ragonesi & Co Ltd had 

informed Enemalta on 28 October 2005, that the validity for offer by 
Tenderer No 1 had expired and that Areva T&D were unable to keep the 
prices of their original offer due to huge increase in prices; 

 
• having taken cognizance of (a) Enemalta Corporation’s representatives, 

namely Messrs Scicluna and Dalmas respectively, who testified that both 
offers submitted by Areva were not according to specifications as the 
withstand current of the reactor was less than the current flowing through 
the reactor in case of a fault on the system and therefore it could not 
withstand the fault level of the system, as well as (b) Mr Prins’ counter 
arguments in regard; 
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• having also examined the appellants’ legal representative’s observation 
that not only there was no communication from Enemalta or the 
Director General Contracts which indicated that Areva T&D were 
disqualified because of the specifications but the sole reason given to his 
clients was that according to their records “Messrs Areva were unable to 
keep the prices in their offer valid due to the huge increase in material 
prices in the world market”; 

 
• having also taken note of the appellants’ claim that they were not in a 

position to defend their case because it was during this public hearing that 
Areva T&D were informed that they were not up to specifications; 

 
• having also given due consideration to both (a) Mr Scicluna’s remark 

regarding the fact that the disregard by the Corporation of the expiry date 
of the tender was largely attributable to the fact that they were more 
concerned with the technical rather than the legal and the financial aspects 
of the tender and (b) Mr Danasatas’ admittance that they most probably 
made a mistake for not asking the bidders to extend the validity of their 
offers before the expiry date; 

 
• having further noted that, in the final submissions, Dr Depasquale, said 

that Enemalta had every right to continue discussing the offers with the 
bidders after the expiry date of the tender; 

 
reached the following conclusions:- 
 
1. The PCAB feels that, although the appellants, together with their 

principals, may have, perhaps knowingly, reacted in a non-collaborative 
manner, yet they simply exercised their commercial acumen within the 
time frame envisaged by the same tender and, as a consequence, did not 
contravene any terms and conditions stipulated in the same tender 
document. 

 
2. The admittance by the Corporation’s representatives that during the 

evaluation stage, the Corporation may have, albeit not deliberately, 
(a) made a mistake for not asking the bidders to extend the validity of 
their offers before the expiry date and (b) been more concerned with the 
technical rather than the legal and the financial aspects of the tender, 
provides no comfort to this Board that the beneficiary’s evaluators were 
in the circumstance fully conversant with their task. 

 
3. This Board expresses concern about the fact that a tenderer could be 

disregarded from being further considered in any call for offers, for, inter 
alia, a major issue, but then, this same tenderer is subsequently informed 
in a formal manner, that his or her offer could not be considered anymore 
for a reason or reasons which do not reflect the same motive. 
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4. The PCAB feels that, albeit not done so in a deliberate manner, yet the 
adjudication process followed in this particular tender may have somehow 
been vitiated and, possibly, disadvantaged one or more parties 
participating in this call for offers. 

 
Pursuant to (1) to (4) above this Board finds in favour of the appellants and 
recommends that this tender be nullified and re-issued. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by appellants in terms of 
Regulation 83, should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
30 May 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 78 
 
RE: CT 2347/2005 – Advert No CT 233/2005: Supply, installation and 
commissioning of a Scanning Electron Microscope and Energy Dispersive 
X-Ray Analyser 
 
This call for tenders, published in the Maltese Government Gazette on 
19 July 2005, was issued by the Department of Contracts following a request 
transmitted to the latter on 25 May 2005 by the Malta National Laboratory. 
 
The closing date for this call for offers was 27 September 2005 and the global 
estimated value of the contract was Lm 85,000. 
 
Four (4) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, 
Messrs E. J. Busuttil Ltd filed an objection on 10 April 2006 against the 
intended award of the said tender to Messrs Assing SpA Roma (Lm 111,618). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, 
acting as members, convened a public hearing on 12 May 2006 to discuss 
this objection. 
 
Present for the hearing were: 
 
E J Busuttil Ltd 
 Mr Edwin Busuttil – Managing Director 
 Mr Bill Key – Sales and Marketing Manager, 
   Obducat CamScan Ltd 
 Dr Josette Attard – Legal Representative 
 
Assing SpA Roma 
 Mr Massimo del Marro – Sales Director 
 Dr Nicolai Vella Falzon – Legal Representative 
 Mr Ivan Vassallo 
 Mr Stephen Debono 
 Mr Adriano Sbaraglia 
 
Adjudication Board 
 Mr Mario Mifsud 
 Ing Alan Abela 
 Dr Jeremy J DeBono 
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After the Chairman PCAB’s brief introduction, the representatives of 
E J Busuttil Ltd were invited to explain the motive leading to their objection. 
 
Dr Josette Attard, E J Busuttil Ltd’s legal representative, started by stating 
that in their main objection dated 28 March 2006 the manufacturer 
Obducat CamScan Ltd  declared that their offer was fully compliant with the 
tender specifications and that the only problem was the price.  She claimed that, 
whilst her client offered the best machine available to them, yet, had they 
realised that they could have tendered with a machine that had lesser 
specifications but which was cheaper, they would have had no problem with 
this either.  Furthermore, she maintained that they did not know whether 
Assing SpA, Rome’s offer was compliant with the specifications because they 
did not know what type of model was offered.  She alleged that they had some 
specifications missing as well as changes in the specifications. 
 
Dr Nicolai Vella Falzon, legal representative of Assing SpA, Roma, responded 
by stating that the appellants’ arguments made during these proceedings, as 
well as, Obducat CamScan Ltd’s letter dated 28 March 2006 wherein it was 
stated that ‘as experts in the forensic laboratory business, we are always 
willing to supply lower cost instruments capable of carrying out similar 
procedures’, implied that the appellants were attempting to submit an 
alternative offer or to vary the tender offer at appeal’s stage. 
 
With regards to the changes in specifications, Dr Vella Falzon clarified 
that in actual fact this was a clarification letter which was sent by the 
Department of Contracts to all prospective tenderers on 16 August 2005. 
At this stage the appellants’ representatives confirmed to all those present that 
they had received that correspondence. 
 
Dr Vella Falzon declared that his clients’ offer was Euro 33,000 cheaper than 
that submitted by the appellants.  He claimed that, according to the tender 
document, the price was an important consideration in the evaluation process 
because the proposals were evaluated on the basis of the following criteria: 
 
Compliance to Mandatory Specifications   45% 
Price        45% 
Company Background and Financial Stability  10% 
 
Dr Vella Falzon maintained that the appellants’ allegations that his clients’ 
offer was not compliant were unfounded because their offer had already been 
assessed by a specifically appointed technical committee and recommended for 
award.  He contended that Assing SpA Roma’s offer was completely up to 
specifications and that it was not the PCAB’s role to substitute the technical 
board and re-examine the offers because they had already passed through that 
process. 
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Mr Mario Mifsud, a technical member of Adjudicating Board, confirmed that the 
recommended tenderer’s offer was according to specifications.  When Dr Attard 
asked the witness to state whether Item 2.4 Precision Eucentric Stage was fully 
compliant with specifications, the reply given was in the affirmative.  However, 
when Mr Mifsud was asked by Mr Bill Key, Sales and Marketing Manager, 
Obducat CamScan Ltd, to state whether the recommended tenderer offered the 
true eucentric or compucentric stage, the reply given was that they confirmed 
that it was compucentric. 
 
At this point, Mr Edwin Busuttil intervened by stating that although they were 
not given the opportunity to see exactly what Assing SpA Roma had offered, 
Obducat CamScan Ltd complied fully with the specifications because these 
reflected their principals’ specifications which are considered as unique.  The 
PCAB pointed out that this could imply that there was no scope in issuing a 
tender because in the circumstances other tenderers would be precluded from 
submitting an offer. 
 
When the PCAB referred the witness to the grid containing the marks given to 
tenderers for the mandatory specifications, wherein it was indicated that Zeiss 
(offered by Assing SpA Roma) and CamScan (offered E J Busuttil Ltd) 
obtained 45 and 41.81 respectively out of 45 percentage points, Mr Mifsud 
replied that both tenderers complied with specifications. 
 
Then, the PCAB called Ing Alan Abela to take the stand because Mr Mifsud 
declared that the latter was in a better position to answer questions relating to 
technical specifications. 
 
On cross-examination by the PCAB, Ing Abela was asked to explain on what 
basis were the points given to tenderers according to the established award 
criteria, namely specifications, price, company background and financial 
stability. 
 
4.2.1 Specifications 
 
The witness explained that for the Mandatory Specifications they gave full 
marks to the tenderer whose specifications were superior to those requested and 
lesser marks to others.  As an example he made specific reference to 
Item 2.7.2 – Magnification and stated that, although they were all according to 
specifications, they gave more points to tenderers who offered higher 
magnification.  Mr Key intervened and stated that they had offered exactly 
what was requested and that the Magnification offered was fully compliant 
with the tender specifications.  However, Ing Abela pointed out that all the 
tenderers’ technical specifications were very close and this was reflected in the 
marks obtained by each tenderer.  He said that had a tender not been compliant 
such offer would have been disqualified in the first place.  The fact that it was 
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not disqualified, continued Ing Abela, clearly implied that basic specification 
requirements were fully complied with. 
 
4.2.2 Price 
 
As regards the price, Ing Abela said that Assing SpA, Roma scored better than 
E J Busuttil Ltd because they had a cheaper offer. 
 
While Ing Abela was being asked by the PCAB to explain how the 
Evaluation Board accorded the points awarded for price to each tenderer, 
Mr Mifsud intervened to state that the marks were worked out proportionately 
by the Department of Contracts (vide last paragraph of letter dated 
27 February 2006), who indicated them in pencil on their report dated 
23 February 2006. 
 
On the insistence of the PCAB, Ing Abela explained that this was worked out 
via the use of the following formula, namely by dividing the cheapest price 
offered with the price offered by each tenderer and the resulting answer was 
subsequently multiplied by 45. 
 
The representatives of the appellants did not offer any comments regarding this 
procedure. 
 
The outcome of this exercise was as follows: 
 

Tendered Prices
Lm (Excl VAT) Marks

Marletta Enterprises 105,221 45.0
Assing SpA Roma 111,618 42.4
E J Busuttil Ltd 125,840 37.6
Cherubino Ltd 139,750 33.9  
 
4.2.3 Companies Background and Financial Stability 
 
When asked by the PCAB to explain how they evaluated the 10% allocated for 
Company background and financials’ stability, Ing Abela said that they took 
into consideration each company’s history, that is, date of establishment and 
their share capital turnover.  He pointed out that they compared the tendering 
companies because they were after their relationship with the tenderer 
once the contract would be signed with the company submitting the tender.  
Thus, Ing Abela confirmed that they did not compare the financial stability of 
Assing SpA Roma with Obduct Camscan Ltd but with that of E J Busuttil Ltd 
because the former were the manufacturers and not the tenderers. 
 
On cross examination by the PCAB on these evaluation criteria, Ing Abela 
clarified that  the percentage points indicated in  the Board’s reports dated 
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23 February 2006 and 15 March 2006 respectively were different due to the 
fact that, originally, they based the rating on the ‘after sales service’. 
 
In his concluding remarks, Mr Busuttil insisted that they believed that they 
were fully compliant with the specifications because they offered exactly what 
was requested and they believed that the other party did not. 
 
Mr Key said that he was still concerned about the technical specifications 
because he could not understand why they obtained fewer points than the 
recommended tenderer. 
 
Dr Attard said that if their client knew exactly what the Department wanted 
they would have offered another model which was cheaper. 
 
Dr Vella Falzon said that albeit the whole issue was that the offers submitted 
by both tenderers were compliant with the technical specifications, yet, it was 
established that Assing SpA, Roma’s offer was better and even cheaper than 
that of E J Busuttil Ltd.  Thus, he contended that the Adjudication Board took a 
reasonable and responsible decision.  Finally, Dr Vella Falzon said that 
according to their letter of objection the appellants were trying to make an 
alternative offer, however, he insisted that this was not the appropriate forum to 
do so. 
 
Mr Bill Key categorically denied this statement. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 28 March 2006, and also through their verbal 
submissions presented during the public hearing held on 12 May 2006, 
had objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered appellants’ claim that albeit their offer was fully 

compliant with the tender specifications and that the only problem was 
the price, yet had they realised that they could have tendered with a 
machine that had lesser specifications but which was cheaper, they would 
have had no problem with this either; 

 
• having also noted both (a) the appellants’ remark which related to the fact 

that they did not know whether Assing SpA, Rome’s offer was compliant 
with the specifications because they were unaware as to what type of 
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model was being offered, alleging that the Italian Company had some 
specifications missing as well as changes in the specifications and 
(b) Mr Mifsud’s confirmation, stated under oath, that the recommended 
tenderer’s offer was according to specifications, a point corroborated by 
Ing Abela who stated that had a tender not been compliant such offer 
would have been disqualified in the first place and that the fact that it was 
not disqualified clearly implied that basic specification requirements were 
fully complied with.; 

 
• having also considered the fact that, according to Dr Vella Falzon, his 

clients’ offer was Euro 33,000 cheaper than that submitted by the 
appellants, claiming that, in accordance with the tender document, the 
price was an important consideration in the evaluation process; 

 
• having taken cognizance of the procedure followed for points to be given 

to tenderers, namely by evaluating specifications, price, company 
background and financial stability; 

 
• having noted that the appellants did not object to the formula which was 

used by the evaluation board to establish the price preferences, which 
formula had a significant bearing in this case; 

 
• having agreed to the appropriateness of the methodology adopted in so far 

as ‘specifications’ and ‘price’ are concerned whilst pronouncing 
reservations as regards the way a Company’s background and financial 
stability were assessed in view of the fact that comparison was not made, 
for example, solely between manufacturers but between a manufacturer 
and a local agent which, albeit not the case in this tender, yet, in other 
circumstances, could have had easily been influenced the proceedings; 

 
reached the following conclusions:- 
 
1. Both tenders were technically compliant and properly evaluated. 
 
2. The appellants could have easily sought clarification, at a much earlier 

stage in the tender adjudication process, regarding the possibility for them 
to tender with a machine that had lesser specifications but which was 
cheaper. 

 
3. The financial metrics are considered appropriate since these reflect a 

proper mathematical modus operandi in similar scenarios. 
 
4. The PCAB does not agree with the way Companies were compared as 

regards their respective background and financial stability.  However, in 
this particular tender, this issue cannot be seen as having been a 
determining factor considering the fact that, whilst the variance 



175 

(Company evaluation) between awardee’s mark and that of the appellants 
was 3%, the overall adjudication marks were 97.40% and 86.41% 
respectively, a far greater disparity. 

 
Pursuant to (1) to (4) above, this Board cannot uphold the appeal lodged by the 
appellants. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by appellants in terms of 
Regulation 83, should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
30 May 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 79 
 
RE: CT 2335/2005 – Advert No CT 294/2005: Purchase of Computer 
Systems for the Gozo Training Centre and the ICT Learning Centre 
(Lot 1) 
 
This call for tenders, published in the Maltese Government Gazette on 
30 September 2005, was issued by the Department of Contracts following a 
request transmitted to the latter by the Education Division. 
 
The closing date for this call for offers was 22 November 2005 and the 
global estimated value of the contract was Lm 20,766 exclusive of VAT. 
 
Six (6) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, 
Messrs VSS Ltd filed an objection on 22 April 2006 against the intended award 
of the said tender to Messrs Advanced Telecommunications Systems Co Ltd 
(Lm 16,846). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 24 May 2006 to discuss this objection. 
 
Present for the hearing were: 
 
VSS Ltd 
 Ing Silvio Saliba 
 Mr Charles Saliba 
 Dr Anton Refalo LL.D – Legal Representative 
 
Advanced Telecommunications Systems Co Ltd 
 Mr Paul Agius 
 Mr Adrian Sciberras 
 
Education Division 
 Dr Stephen Zammit LL.D – Legal Representative 
 
Evaluation Board 
 Mr Emile Vassallo – Chairman 
 Mr Carmel Serracino – Secretary 
 Mr Dennis Zammit – Member 
 Mr Conrad Fenech – Member 
 Mr Franco Costa – Member 
 



177 

Following the Chairman PCAB’s brief introduction VSS Ltd’s representatives 
were invited to explain the motive for their objection. 
 
Dr Anton Refalo, the appellants’ legal representative, started by stating that his 
clients  submitted their objection on the basis of the fact that the 
offer submitted by Advanced Telecommunications Systems Ltd for Lot 1 – 
Personal Computers was recommended for acceptance even though 
the monitors offered were not according to the tender’s technical specifications.  
He claimed that ANNEX II:  Technical Specification Lot 1 – 
Personal Computer of the tender document clearly stipulated that the Monitors 
had to be ‘15” LCD with built-in speakers and microphone – Beige Colour’.  
He contended that the monitors offered by the recommended tenderer were 
neither beige nor with built-in microphones.  Dr Refalo pointed out that under 
Section 1.2 of the Instructions to Tenderers it was clearly stated that: 
 
‘The supplies must comply fully with the technical specifications set out in the 
tender dossier (technical annex: Page 62) and conform in all respects with the 
drawings, quantities, models, samples, measurements and other instructions.’ 
 
Ing Silvio Saliba, also representing the appellants, said that their tender was 
disqualified because the Bank Guarantee was not valid as it had a validity 
period of two months instead of three months. 
 
Dr Refalo intervened and contended that, once the two offers did not meet the 
requirements of the tender conditions / specifications, even the offer submitted 
by the recommended tenderer should have been disqualified.  He insisted that, 
in the prevailing circumstances, the tender for Lot 1 should not be awarded. 
 
Dr Stephen Zammit, the Education Division’s legal representative, said that 
four out of six offers received, including that of the appellants, were 
disqualified at the tender opening session.  The remaining two offers, including 
that of Advanced Telecommunications Systems Ltd, which were considered to 
be suitable for further evaluation, were referred to the Evaluation Board. 
 
Mr Emile Vassallo, Chairman of the Evaluation Board, explained that two 
offers, including that submitted by VSS Ltd, did not have a valid tender 
guarantee, another offer did not have a tender guarantee and the envelope of the 
fourth one was not sealed. 
 
He declared that on examining the offers referred to them for evaluation 
purposes, they noticed that the LCD Monitors, including those offered by the 
Advanced Telecommunications Systems Ltd, had built-in speakers but did not 
have built-in microphones.  Mr Vassallo explained that it was after conducting 
a research that the Evaluation Board has learnt that there were no LCD 
Monitors with built-in microphones on the market.  When the PCAB drew his 
attention that such line of action should have been taken on drawing up the 
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technical specifications, the Chairman Evaluation Committee replied by stating 
that they assumed that such monitors were similar to normal monitors. 
 
Ing Saliba declared that the monitors offered by their Company, VSS Ltd, were 
up to specifications because their suppliers confirmed that the LCD Monitors 
would be provided with built-in speakers and microphones, and beige. 
 
When Dr Zammit intervened to claim that the colour was not a technical 
specification, the PCAB emphasised that once it was included in the 
specifications, tenderers had to comply therewith. 
 
Ing Saliba proceeded by saying that he could not exclude the possibility that 
there could have been tenderers who might have not submitted an offer because 
of these particular specifications. 
 
Mr Paul Agius, representing Advanced Telecommunications Systems Co Ltd, 
acknowledged that the specification of the LCD monitors with built-in 
microphones was a genuine mistake on the part of those who issued the tender 
document because such monitors did not exist.  He claimed that this mistake 
was being repeated with every tender issued because these specifications were 
an outright copy of previously issued tenders.  Furthermore, Mr Agius 
maintained that it was very hard to believe that a supplier would provide such 
tailor-made monitors for only 44 PCs. 
 
When Mr Agius said that the appellants could have sought clarifications 
on the matter, the PCAB pointed out that, similarly, they 
(Advanced Telecommunications Systems Co Ltd) could have drawn the 
Department of Contracts’ attention as far as the built-in microphones were 
concerned. 
 
Towards the end of the hearing, Dr Zammit requested the appellants to provide 
a copy of the supplier’s confirmation specifying that the LCDs offered were 
beige and with built-in microphones.  Ing Saliba reiterated that when the 
suppliers were specifically, verbally, asked to confirm whether the 
LCD Monitors would be supplied with built-in microphones, the reply given 
was in the affirmative.  He declared that if this were not the case, they would 
not have submitted such a quotation. 
 
Following a specific request made by the PCAB, the appellants agreed to 
provide the Board’s Secretary (by Friday, 26 May 2006) with their supplier’s 
formal confirmation that the monitors would be provided with built-in 
microphones and beige.  The PCAB agreed with the appellants’ request that 
such information (which was subsequently provided, after the hearing, by the 
appellants’ supplier) would be kept confidential. 
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At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 02 May 2006, and also through their verbal submissions 
presented during the public hearing held on 24 May 2006, had objected to 
the decision taken by the General Contracts Committee, formally 
communicated via a letter, informing them that the tender submitted by 
them was not successful; 

 
• having considered the appellants’ legal representative’s statement which 

contended that the offer submitted by Advanced Telecommunications 
Systems Ltd was recommended for acceptance even though the monitors 
offered were not according to the tender’s technical specifications in view 
of the fact that ‘inter alia’ the monitors offered by the recommended 
tenderer were neither beige nor with built-in microphones; 

 
• having also noted both Mr Vassallo’s admission that on examining 

the offers referred to them for evaluation purposes, the Evaluation Board 
had noticed that the LCD Monitors, including those offered by the 
Advanced Telecommunications Systems Ltd, had built-in speakers but 
did not have built-in microphones; 

 
• having considered Dr Refalo’s claim in regard to the fact that 

once the two (2) offers did not meet the requirements of the tender 
conditions / specifications, even the offer submitted by the recommended 
tenderer should have been disqualified; 

 
• having also considered both (a) Ing Saliba’s declaration that the monitors 

offered by their Company, VSS Ltd, were up to specifications because 
their suppliers confirmed that the LCD Monitors would be provided with 
built-in speakers and microphones, and beige, as well as (b) Mr Agius’ 
remark relating to the fact that it was very hard to believe that a supplier 
would provide such tailor-made monitors for only 44 PCs; 

 
• having taken cognizance of both the fact that according to 

(a) Mr Vassallo, it was after conducting a research that the 
Evaluation Board did actually learn that there were no LCD Monitors 
with built-in microphones on the market and (b) Mr Agius, the 
specification of the LCD Monitors with built-in microphones was a 
genuine mistake on the part of those who issued the tender document 
because such monitors did not exist and that this mistake was being 
repeated with every tender issued because these specifications were an 
outright copy of previously issued tenders; 
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• having noted Ing Saliba’s claim that he could not exclude the possibility that 
there could have been tenderers who might have not submitted an offer 
because of these particular specifications; 

 
• having reflected on the fact that it was only following a specific request made 

by the PCAB, that the appellants were in a position to provide the Board’s 
Secretary with a formal statement from their suppliers confirming that the 
monitors would be provided with built-in microphones and in a beige colour. 

 
reached the following conclusions:- 
 
1. The PCAB fails to understand how an Evaluation Board would only come 

to realise that there were no LCD Monitors with built-in microphones on 
the market after issuing the call for offers.  Undoubtedly this demonstrates 
a high degree of lack of professionalism on the part of those who are 
themselves expected to be the guarantors of a transparent, efficient and 
effective ‘modus operandi’. 

 
2. This Board, whilst acknowledging that a formal confirmation from the 

appellants’ suppliers was received subsequent to the hearing, yet cannot 
accept the admissibility of same as this ‘supporting’ document should 
have been made available to the Evaluation Board at evaluation stage and 
not at this stage as by so doing one would be in jeopardy of contravening 
the concept of guaranteeing a level playing field. 

 
3. The PCAB concurs with Ing Saliba’s observation that one could not 

exclude the possibility that there could have been tenderers who might 
have not submitted an offer because of these particular and, possibly, 
non-existent, terms and conditions. 

 
Pursuant to (1) to (3) above, this Board not only upholds the appeal lodged by the 
appellants but also recommends the nullification of the tendering process and the re-
issue of same, albeit under a much more informed structure in order to avoid any 
repetition of events experienced by the Evaluation Board in this particular instance. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by appellants in terms of 
Regulation 83, should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
06 June 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 80 
 
RE: CT 2507/2005 – Advert No CT 355/2005: Leasing of Vehicles for use 
by the ETC for a period of four (4) years 
 
This call for tenders, published in the Maltese Government Gazette on 
23 December 2005, was issued by the Department of Contracts following a 
request transmitted to the latter by the Employment and Training Corporation 
on 09 September 2005. 
 
The closing date for this call for offers was 14 February 2006 and the 
global estimated value of the total contract (four (4) years) was Lm 74,200 
(inclusive of VAT) or Lm 18,549.30 p.a. 
 
Eight (8) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, 
Messrs Sundrive Rentals filed an objection on 25 April 2006 against the 
intended award of the said tender to Messrs Paul & Rocco (Gzira) Ltd 
(Lm 72,270 (inclusive of VAT) or Lm 18,067.50 p.a.). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 24 May 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Sundrive Rentals 
 Mr Aldo Formosa 
 
Paul & Rocco (Gzira) Ltd 
 Mr George Buhagiar 
 Mr Etienne Bezzina 
 Mr Ryan Buttigieg 
 
Employment and Training Corporation (ETC) – Selection Board 
 Mr John Trapani – Member 
 Ms Sue Vella – Member 
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After the Chairman PCAB’s brief introduction, the representative of 
Sundrive Rentals, the appellants, was invited to provide those present with a 
verbal rendition of what prompted them to file a formal objection. 
 
Mr Aldo Formosa, Director, Sundrive Rentals, started by stating that 
they decided to file an objection because they did not know how the 
ETC had arrived at the decision to recommend the award of the tender to 
Paul & Rocco (Gzira) Ltd considering the fact that the Hyundai Getz’s 
brochure did not specify the fuel consumption of this car. 
 
Sundrive Rentals’ representative contended that the engine specifications of the 
tendered Chevrolet Aveo (appellants’ offer) and that of the Hyundai Getz were 
practically the same and that the engine capacity of both vehicles was 1399cc.  
He claimed that the fuel consumption of the Hyundai Getz was higher than the 
7.5 litres per 100 Kms on which the Board had based its calculations. Also, 
Mr Formosa said that once Paul & Rocco (Gzira) Ltd tendered with 
an automatic car, the fuel consumption thereof was higher than that of a 
manually–driven car.  Finally, the appellants’ representative remarked that their 
daily rate for leasing was cheaper than that of the recommended tenderer. 
 
Mr John Trapani, a member of the Selection Board, said that they did not base 
the evaluation of this tender solely on the tenderers’ quoted rental charge but on 
the most economically advantageous offer.  He pointed out that the award of 
this tender was based on the criteria specified in the tender document itself, 
whereby the weighted percentage points for price, extras over minimum 
requirement and suitability were 80%, 5% and 15% respectively.  The Board 
member said that they interpreted the latter criterion to mean fuel consumption 
and engine cubic capacity. 
 
Mr Trapani explained that in their evaluation they verified the information 
indicated in the tenderers’ offers with that on the brochures and where the 
mileage was not indicated they contacted and obtained the required information 
directly from the car makers and not from tenderers.  At this point, the PCAB 
drew the member of Adjudication Board’s attention about the fact that the 
procedure followed was not correct because any queries or clarifications should 
have been raised or sought through the Department of Contracts. 
 
Continuing, Mr Trapani said that they were informed by the foreign agents 
that the fuel consumption of the Hyundai Getz (manual, petrol and urban) was 
7.5litres / 100km.  He said that, according to the brochure, the fuel 
consumption of the Chevrolet Aveo was 8.9litres / 100km.  On the other hand, 
the daily rental per car was Lm 4.50 and Lm 4.48 respectively.  Mr Trapani 
said that all this information was used in their workings resulting in the 
following, viz: 
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11 Cars Yearly Annual Fuel Total
Rental Consumption Annual

Vehicle Model Charge (Urban) Cost
Lm Lm Lm

Chevrolet Aveo 17,987.20 8,099.00 26,086.20
Hyundai Getz 18,067.50 6,825.00 24,892.50

Difference 80.30 -1,274.00 -1,193.70  
 
These results showed that the differential element between the two tenderers 
was the fuel consumption and that during the contract period of four (4) years 
Paul & Rocco (Gzira) Ltd’s overall offer would be about Lm 4,800 cheaper.  
Mr Trapani said that Sundrive Rentals and Paul & Rocco (Gzira) Ltd obtained 
80% and 75% respectively for Price, 5% each for Extras over minimum and, 
9% and 15% respectively for Suitability. 
 
Mr Etienne Bezzina, representing Paul & Rocco (Gzira) Ltd, declared that 
whilst submitting the brochure as requested in the tender document, yet, the 
fuel consumption was not indicated.  He explained that the fuel consumption of 
6.1litres / 100km indicated in their offer was based on the average for 
Combined (5.9), Urban (7.4) and Extra (5.0). 
 
However, Mr Bezzina pointed out that the appellants’ offer should not have 
even been considered because in the tender document (Clause 4.5) it was 
specified that the cars had to be Hatchback and the Chevrolet Aveo was a 
Saloon car.  Here, on the specific request of the PCAB, Sundrive Rentals’ 
representative confirmed that the car offered was Saloon. 
 
Mr Ryan Buttigieg, Sales and Marketing Manager, Meridian Enterprises Co Ltd, 
claimed that when they asked Hyundai Motor Europe GmbH to submit 
the fuel consumption of the Hyundai Getz, they declared that it was 
7.4litres / 100km Urban.  He tabled a copy of their declaration.  Also, it was 
pointed out that the Hyundai Motor Europe had confirmed that ‘the 
Manufacturer’s data is the only accurate and reliable source for Hyundai Motor 
Vehicles.’ 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 03 May 2006, and also through their verbal submissions 
presented during the public hearing held on 24 May 2006, had objected to 
the decision taken by the General Contracts Committee, formally 
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communicated via a letter, informing them that the tender submitted by 
them was not successful; 

 
• having considered the comparative consumption per litre for both 

vehicles, namely Lm 0.075 (Hyundai) vis-a-vis Lm 0.089 (Chevrolet); 
 
• having also noted Mr Bezzina’s remark regarding the fact that the 

appellants’ offer should not have even been considered because in the 
tender document, Clause 4.5, it was specified that the cars had 
to be Hatchback and the Chevrolet Aveo was a Saloon car, a 
claim corroborated during the same hearing by Sundrive Rentals’ 
representative himself who confirmed that the car his Company offered 
was a Saloon type; 

 
• having also considered the fact that the engine capacity of both vehicles 

was 1399cc; 
 
• having positively accepted the explanation provided by Mr Trapani 

regarding the deliberation methodology availed of by the 
Evaluation Board with regards to the evaluation of the suitability of the 
respective vehicles; 

 
• having noted that the financial analysis conducted by the 

Evaluation Board is considered quite in line with normal accounting 
praxis; 

 
• having observed with reservation the way a supplier was directly 

contacted by the same beneficiary in order to obtain pertinent 
information, which ‘modus operandi’, the PCAB, while considering it to 
have been made in absolute good faith, yet it could not agree with in 
principle.  The Board, however, noted that this mistaken procedure did 
not have a significant effect on the outcome of this case. 

 
reached the following conclusions:- 
 
1. The PCAB feels that the Evaluation Board acted in a reasoned, objective 

and effective operational manner. 
 
2. This Board considers the decision reached by the General Contracts 

Committee as justified. 
 
Pursuant to (1) to (2) above, this Board cannot uphold appeal lodged by the 
appellants. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, as 
well as the fact that this Board considers that the objection lodged by the 
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appellants was not frivolous, recommends that 15% of the deposit originally 
submitted by appellants (Lm 111 – One Hundred and Eleven Maltese Liri) 
should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
06 June 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 81 
 
RE: CT 2525/2005 – Advert No CT 328/2005: Reconstruction of Manuel 
Dimech Bridge, M A Vassalli Road, St Julians 
 
This call for tenders which is meant to follow the three-package system, was 
published in the Maltese Government Gazette on 15 November 2005 and was 
issued by the Department of Contracts following a request transmitted to the 
latter on 27 September 2005 by the Ministry for Urban Development and Roads. 
 
The closing date for this call for offers was 02 February 2006 and the 
global estimated value of the contract was Lm 2,370,000 (including VAT). 
 
Six (6) different tenderers submitted their offers. 
 
Following the completion of the opening of the second envelope, 
Messrs BCP Joint Venture filed an objection on 18 May 2006 against the 
General Contracts Committee’s decision to include tenderers 1, 3 and 4 for the 
opening of their financial proposal. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 02 June 2006 to discuss this objection. 
 
Present for the hearing were: 
 
BCP Joint Venture (Tenderer No 6) 
 Dr Kenneth Grima LL.D 
 John L Gauci B.A., Dip. Not. Pub. 
 Mr Emmanuel Bonnici 
 Mr Ray Sammut A & CE 
 Mr Malcolm Gingell A & CE 
 
Massano Srl and SISEA S.p.A (Tenderer No 1) 
 Dr Michael Sciriha LL.D 
 Dr Franco Galea LL.D 
 Arch Sandra Vassallo A & CE 
 
Malta Bridge Joint Venture (Tenderer No 3) 
 Dr Joseph Fenech LL.D 
 Arch. Edgar Caruana Montaldo A & CE 
 Mr Daniel Farrugia 
 Mr Emanuel Vella 
 
Elbros Construction Ltd (Tenderer No 4) 
 Arch Stephen Grech A & CE 
 Mr Jimmy Calleja 
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At the beginning of the hearing the Chairman PCAB stated that the sole scope 
of this hearing was not to discuss the objection filed by BCP Joint Venture but 
to establish whether, in terms of the governing regulations, the appellants’ 
complaint was admissible or not.  The Board would rule on this issue which 
would decide whether the substance of the appeal could be investigated further. 
Following this, the representatives of BCP Joint Venture were invited to 
elaborate on this issue. 
 
Dr Kenneth Grima, Tenderer No 6’s, or rather BCP Joint Venture’s legal 
representative, explained that they decided to file the objection because, except 
for his clients, none of the other three tenderers (i.e. Massano Srl and 
SISEA SpA (Tenderer No 1), Malta Bridge Joint Venture (Tenderer No 3) and 
Elbros Construction Ltd (Tenderer No 4)), who were short-listed for the final 
stage of the evaluation process, namely the financial package, was compliant 
with the requirements of the Tender dossier.  Dr Grima said that in spite of the 
fact that bidders were obliged to submit a sample of the proposed ‘expansion 
joint’ and must have had experience in at least two similar projects, none of 
these tenderers submitted the requested sample and had experience in the 
construction of ‘post-tensioned bridges’.  He contended that, as a consequence, 
their bids should have been disqualified and should not have been allowed to 
proceed to the opening of their financial proposal because at this point the 
contract would be awarded to that tenderer who had the cheapest offer.  
Furthermore, Dr Grima said that if they did not take such line of action at this 
stage of the evaluation process they would be accepting that all short-listed 
tenderers were compliant. 
 
When, upon being requested by the PCAB, Dr Grima confirmed that the 
complaint was submitted in terms of Regulation 82 – Separate Packages in 
tender offer, the Chairman, PCAB quoted textually Clauses 3 and 4 under this 
regulation, which specified that: 
 
‘(3) Any decision leading to the discarding of any tender during any stage of 
the process is to be given publicity at the office of the contracting authority or 
at the Department of Contracts as the case may be and the affected tenderer is 
to be informed of the decision within two working days of its publication. 
 
(4) A complaint by the affected tenderer and any person having or having 
had an interest in obtaining a particular public contract must reach the 
Department of Contracts or the contracting authority involved, as the case may 
be, within four working days from the date of notification of the decision and 
such complaint shall be accompanied by a deposit of 0.5% of the estimated 
tender value, which deposit shall only be refundable if the Appeal Board finds 
in the tenderer’s or other person having or having had an interest in obtaining 
a particular public contract’s favour: 
 
Provided that the deposit shall in no case be less than Lm250 or more than  
Lm 25,000’ 
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The PCAB claimed that, in view of the fact that none of the tenders involved 
was discarded, including the appellants’ tender, it was doubtful whether it was 
the competent entity to discuss such appeal at this stage.  The PCAB drew the 
attention of the appellants’ legal representative that it was not the competence 
of the PCAB to discard any tender and that its main role was to ensure that the 
proper procedure had been followed and that the tendering/awarding process 
was transparent.  Thus, considering the fact that the tender has not yet been 
awarded, it was questionable whether it was the right moment to appeal. 
 
However, Dr Grima reiterated that this was the appropriate time for filing such 
a complaint because at the final stage the contract would be awarded on basis 
of price.  The PCAB took note of the appellants’ legal advisor and drew his 
attention that awards of tenders are considered holistically and not solely on 
‘price’. 
 
In his intervention, Dr Michael Sciriha, legal representative for Tenderer No 1, 
asserted that BCP Joint Venture had no right to appeal at this stage because 
their tender was not discarded.  He pointed out that according to Regulation 82 
only those tenderers whose bids have been discarded had a right to ‘appeal’ or 
complain.  Also Dr Sciriha maintained that such objection could only be 
discussed at ‘awarding stage’.  Thus, he contended that the appeal was 
inadmissible.  Dr Sciriha claimed that Clauses 3 and 4 mentioned earlier during 
the hearing were relevant, however, in his opinion the most significant clause 
was No 6 because it specified that ‘The procedure to be followed by the Board 
when carrying out the review shall consist in a complete and detailed 
re-examination of the reasons brought forward by the adjudication board of 
any department or contracting authority for the discarding of any particular 
tender.’ 
 
With regard to what was stated by Dr Grima regarding the samples and 
tenderers’ experience, Dr Sciriha claimed that the appellants’ intention was to 
acquire information as to how the other bidders tendered.  He maintained that, 
as a general principle, during the evaluation process no one had a right for such 
information. 
 
Dr Grima responded by stating that the right of appeal was stipulated by 
Clause 4 under Regulation 82 because it was not only the ‘affected tenderer’ 
who had a right to complain but also ‘any person having or having had an 
interest in obtaining a particular public contract.’  Apart from this, the 
appellants’ legal representative maintained that their complaint fulfilled the 
provisions of Clause 3 because there was a ‘decision leading to the discarding 
of any tender’ (two out of six tenders were discarded).  He emphasised that 
there was nothing in the law which stipulated that a tenderer whose tender was 
not discarded could not complain.  Furthermore, the appellants’ lawyer said 
that according to Clause 5 ‘the review is to be effected by the public contracts 
Appeals Board before the next stage of the adjudication process is 
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commenced.’  Therefore, Dr Grima insisted that on the basis of the above and 
considering the fact that the appellants had explained the grounds on which 
they based their objection, they had a right to be heard by the competent 
adjudicating body, namely the PCAB, and a right for its decision. 
 
In his concluding remarks, Dr Sciriha contended that, in accordance with the 
procedure specified in Clause 6 of Regulation 82, the PCAB had no right to 
disqualify any tenderer from the tendering process.  Furthermore, he said that 
the appellants had no right to appeal at this stage because according to 
Clauses 3 and 4 it was the ‘affected tenderer’, that is, the tenderer whose tender 
had been discarded, who had a right to complain.  Therefore, once the 
appellants’ tender had not been discarded they had no right to appeal at this 
stage. 
 
Finally he pointed out that an appellant could disqualify himself from appealing 
in terms of Regulation 83 because Clause 10 specified that, ‘Any tenderer or 
any other person having or having had an interest in obtaining a particular 
public contract whose complaint under this Part is not upheld shall not have 
the right to have recourse to the procedure for appeals as provided for in Part 
XIII’. 
 
Dr Grima said that once their right of appeal was contemplated under 
Regulation 82, they had a right for a decision.  He reiterated that only his 
clients’ tender was fully compliant and therefore the other tenderers should not 
have been allowed to proceed to the final stage. 
 
The Chairman PCAB concluded by stating that the decision would be based on 
what was discussed during this hearing and that it would reflect the way 
forward. 
 
The PCAB proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 18 May 2006, and also through their verbal submissions 
presented during the public hearing held on 02 June 2006, had objected to 
the decision taken by the General Contracts Committee’s decision to 
include tenderers 1, 3 and 4 for the opening of their financial proposal; 

 
• having taken into consideration the fact that that the scope of this hearing 

was not to discuss the objection filed by BCP Joint Venture but to 
establish whether, in terms of the governing regulations, the appellants’ 
complaint was admissible or not since, according to the PCAB, it was still 
uncertain whether this Board was the competent entity to discuss such 
appeal at this stage; 
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• having considered the fact that the appellants’ tender was, as a matter of 
fact, not discarded; 

 
• having noted that the scope of the appeal was not to discuss the grounds 

upon which two tenderers had been discarded but to ask the board to 
discard tenderers who were still in the running; 

 
• having also noted the appellants’ legal representative’s claim that except 

for his clients, none of the other three tenderers who were short-listed for 
the final stage of the evaluation process, namely the financial package, 
was compliant with the requirements of the Tender dossier; 

 
• having also considered the appellants’ claim that this was the appropriate 

time to file such a complaint because at the final stage the contract would 
be awarded on basis of price; 

 
• having taken cognizance of both (a) Tenderer No. 1’s legal representative 

who claimed that BCP Joint Venture had no right to appeal at this 
stage because their tender was not discarded and that according to 
Regulation 82 only those tenderers whose bids have been discarded had a 
right to ‘appeal’ or complain, as well as (b) the appellants’ claim that 
according to Clause 4 under Regulation 82 it was not only the ‘affected 
tenderer’ who had a right to complain but also ‘any person having or 
having had an interest in obtaining a particular public contract.’; 

 
• having further noted Dr Sciriha’s remark which claimed that, in 

accordance with the procedure specified in Clause 6 of Regulation 82, the 
PCAB had no right to disqualify any tenderer from the tendering process. 

 
reached the following conclusions:- 
 
1. The PCAB feels that with regards to the complaints procedure to be 

followed under Regulation 82 (LN 177 of 2005), it seems that the general 
spirit of the regulations suggest that this procedure is there to provide a 
mechanism whereby a tenderer who has been discarded before the actual 
award of the tender can ‘appeal’ or complain about that decision.  Yet, 
this same Board of Appeal also feels that this right to complain is not 
available only to the discarded tenderer – the wording of the regulation in 
fact says “a complaint by the affected tenderer and any person having or 
having had an interest in obtaining a particular public contract.”  
Therefore, clearly, it is not only the discarded tenderer who can complain. 

 
2. However, the PCAB also feels that, when assessing such a complaint, it 

has to follow the specific procedure mentioned in the regulations.  In its 
opinion, this consists in a complete and detailed re-examination of the 
reasons brought forward by the adjudication board of any department or 
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contracting authority for the discarding of any particular tender.  As a 
consequence, it is evident enough that the competence of the PCAB at 
this stage is solely limited to reviewing the reasons why a particular 
tender has been discarded and not the reason why other tenderers have not 
been similarly discarded. 

 
3. Finally, congruent to point ‘2’ above, this Board’s opinion is that this 

procedure is simply a mechanism to review the reasons why a tenderer 
has been discarded and, in these circumstances, the PCAB is of the 
opinion that it does not have the right to disqualify any tenderers from the 
tender process. 

 
Pursuant to (1) to (3) above, this Board cannot uphold the appeal lodged by the 
appellants and recommends that the adjudication process of this tender will 
proceed forthwith. 
 
In view of the fact that this Board recognises that by deliberating and 
pronouncing itself in terms of (1) to (3) above, this objection is being 
considered only as a finite preliminary hearing following which the same Board 
decided that there was no further scope for it to convene further formal 
hearings in regard, the PCAB feels that, under these circumstances, it would be 
only just for it to recommend that the deposit submitted by appellants on 
lodging the objection, should, in this exceptional case, be fully refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
12 June 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 82 
 
RE: CT 2483/2005 – Advert No E/E/T/PC3/39/2005: Period Contract for 
the Supply of Road Lighting Lanterns 
 
This call for tenders, which was published in both the EU Official Journal 
as well as the Maltese Government Gazette on 09 September 2005 and was 
issued by the Department of Contracts following a request transmitted to the 
latter on 02 May 2005 by Enemalta Corporation. 
 
The closing date for this call for offers was 8 November 2005. 
 
Twelve (12) different tenderers submitted their offers. 
 
Messrs Hydroelectric Ltd filed an objection on 05 June 2006 after being 
informed that Items 9 to 12, referred to in the Department of Contracts’ letter 
dated 31 May 2006, were not compliant with the tender specifications. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on the 28 June 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Hydrolectric Limited 
 Mr Etienne Bonello DuPuis – Managing Director 
 Dr Andrew Borg Cardona LL.D 
 
Enemalta Corporation 
 Mr Godfrey Camilleri – Procurement Executive 
 Mr Francis Darmanin – Head of Procurement 
 
Adjudication Board 
 Ing. Mark Sciberras 
 Ing. John Mizzi 
 
Joseph Cachia & Son Ltd obo GC Illuminations Srl 
 Ms Nadia Camilleri 
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After the Chairman’s brief introduction, Hydrolectric Ltd’s representatives 
were invited to explain the motive of their objection. 
 
Dr Andrew Borg Cardona, the appellants’ legal representative started by stating 
that his client was rejected because Items 9 to 12 (250W High Pressure Sodium 
Lanterns) were not according to tender specifications as they did not fit with 
the 43mm diameter bracket.  He said that his clients failed to understand how 
the Evaluation Committee arrived at this conclusion because the product 
offered could be fitted on a pole with a 42 to 60mm diameter arm. 
 
Enemalta Corporation’s engineers, namely Messrs Mark Sciberras and 
John Mizzi respectively, both of them directly involved in the evaluation of the 
offers, responded by stating that the mounting arrangements offered for the 
requested 70W and 150W lanterns were suitable as their bracket could take 
mountings of different sizes, and had two bolts and a grip on the entire bracket.  
However, they maintained that the mounting arrangements of the 250W 
lanterns, which had completely different brackets, were found not suitable for a 
43mm diameter bracket because they could not be affixed tightly to the poles.  
Messrs Sciberras and Mizzi demonstrated samples of the lanterns offered 
by the appellants to prove their point.  At the stage, when Ing Mizzi fastened 
the bolt of the 250W lantern with his hands, the lantern wobbled. 
Ing Mizzi explained that the lantern remained unstable because there was too 
much loose space between the bracket and the pole, and because it had a single 
bolt arrangement. 
 
At this point, Mr Etienne Bonello DuPuis, Managing Director, Hyrolectric Ltd, 
intervened by insisting that the lanterns had to be mounted with the appropriate 
tool, that is, an ‘allen key’.  Furthermore, he explained that the lantern 
might have wobbled because the pipe was not positioned at the 
appropriate place inside the lantern.  On his part, Dr Borg Cardona 
demonstrated to all those present that when he turned the bolt with one of his 
personal keys the lantern remained stable.  Continuing, Mr Bonello DuPuis 
declared that they had never encountered such problems with neither (a) of the 
thirty three (33) Local Councils with whom they had contracts for the supply of 
street lighting nor (b) the Malta Transport Authority, when the same type of 
lanterns were installed on 50% of the entire 16km stretch of roads constructed 
under the Italo-Maltese Financial Protocol. 
 
The appellants’ Managing Director maintained that, as requested in the tender, 
they had submitted all the technical documentation and all the necessary 
information, including the lanterns’ surface area and windage. 
 
Dr Bonello DuPuis insisted that the lanterns offered were suitable for the 
43mm diameter brackets.  He pointed out that the manufacturing company was 
a serious one and had contracted another company to have the lanterns tested 
for safety purposes. 
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In his concluding remarks, Dr Borg Cardona said that the appellants’ objection 
should be upheld because the products offered were safe and compliant with 
the tender’s specifications. 
 
During the hearing the PCAB drew the attention of the Corporation’s 
representatives that (a) the type of mounting arrangements required and (b) the 
reasons why the mounting arrangements of the lanterns offered were not 
considered suitable, should have been specified in the tender specifications and 
the evaluation report, respectively.  The representatives of the tendering entity 
submitted that they had kept the specifications as wide as possible to enable the 
tendering of various solutions. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘letter of objection’ 

dated 05 June 2006, and also through their verbal submissions presented 
during the public hearing held on the 28 June 2006, had objected to the 
decision taken by the General Contracts Committee, formally 
communicated via a letter, informing them that the tender submitted by 
them was not successful; 

 
• having considered both the appellants’ own as well as its legal 

representative’s arguments against why the Evaluation Committee arrived 
at such a conclusion claiming that the product offered by them could be 
fitted on a pole with a 42mm to 60mm diameter arm; 

 
• having also noted Enemalta Corporation’s representatives unconvincingly 

trying to explain the reasons for their objection as regards the suitability 
of the items in question; 

 
• having also considered the appellants’ legal representative’s 

demonstration when he turned the bolt with one of his personal keys with 
the lantern remaining stable; 

 
• having noted the fact that similar items had already been installed by 

appellants in thirty three (33) towns and villages represented by the same 
amount of local councils; 

 
• having heard from appellants how these products have recently been 

installed in 50% of the entire 16km stretch of roads constructed under the 
Italo-Maltese Financial Protocol; 
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• having noted the Corporation’s claim that they can only be accountable to 
items contracted by them and not by other parties; 

 
• having, during the public hearing, already drawn the attention of the 

Corporation’s representatives that (a) the type of mounting arrangements 
required and (b) the reasons why the mounting arrangements of the 
lanterns offered were not considered suitable, should have been specified 
in the tender specifications and the evaluation report, respectively; 

 
reached the following conclusion, namely that it is satisfied that the tenderer 
has complied with relevant specifications and therefore the appellants should 
be reinstated. 
 
The PCAB notes that the representative of Enemalta Corporation seemed to be 
worried about safety considerations although this concern appears to have been 
based on a hunch rather than after hard study. In view of these considerations, 
Enemalta Corporation should examine all relevant safety certificates to ensure 
that all EU standards are complied with. 
 
Pursuant to the above, this Board upholds the appeal lodged by the appellants. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by the appellants should be 
refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
12 July 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 83 
 
RE: CT 2389/2005 – Advert No CT 345/2005: Supply of Digital CCTV 
Security System for Maltese Ports, Harbours and Bays 
 
This call for tenders was published in the Maltese Government Gazette on 
09 December 2005 and was issued by the Department of Contracts following a 
request transmitted to the latter by the Malta Maritime Authority.  
 
The closing date for this call for offers was 31 January 2006 and the global 
estimated value of the contract was Lm 170,940 (excluding VAT). 
 
Eight (8) tenderers submitted their offers but two (2) were considered by the 
Evaluation Committee as being “non-compliant” and were “not to be 
considered further”. 
 
Following the receipt of notification dated 17 May 2006 from the 
Director General (Contracts) in which the latter stated that “the 
Evaluation Committee had recommended that the contract should be awarded to 
CSS Ltd & Global Technical Ltd.”, Messrs Alberta Fire & Security Equipment Ltd 
filed an objection on 05 June 2006 against the intended award of the said tender to 
Messrs Central Security Services Ltd and Global Technical Ltd (Lm 158,922.63). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 28 June 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Alberta Fire & Security Equipment Ltd 
 Mr Charles Camilleri 
 Mr Duncan Barbaro Sant 
 Dr Christian Farrugia LL.D 
 
Central Security Services Ltd and Global Technical Ltd 
 Mr Mario Cardona 
 Dr Carlo M Vigna LL.D 
 Dr John Victor Mizzi LL.D 
 Mr David Vousdon 
 
Malta Maritime Authority 
 Dr Franco Vassallo LL.D 
 
Evaluation Committee 
 Mr Frank Galea – Chairman 
 Mr Jonathan Muscat – Secretary 
 Mr John Galea – Member 
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Following his introduction to the case, the PCAB’s Chairman invited 
Messrs Alberta Fire & Security Equipment Ltd’s (the appellants) 
representatives to explain the motive of their objection. 
 
1.0 GROUNDS OF OBJECTION 
 
Dr Christian Farrugia, the appellants’ legal representative started by stating that 
his clients’ objection was mainly based on (a) the recommended tenderer’s 
ineligibility to participate in the tendering process, (b) the fact that the warranty 
cost was incorrectly calculated and (c) the fact that, in the appellants’ opinion, 
both the technical and financial evaluation were conducted in an unsatisfactory 
manner. 
 
1.1 RECOMMENDED TENDERER’S INELIGIBILITY TO PARTICIPATE 

IN THE TENDERING PROCESS 
 
Dr Farrugia contended that the successful bidders, acting as joint ventures, 
namely Central Security Services Limited and Global Technical Limited, 
should have been disqualified from the tendering process by the Evaluation 
Committee from the outset because they lacked the required qualifications to 
participate in the tender. 
 
He quoted particular sections of the Tender Document, namely: 
 
3.5 ‘To be eligible for participation in this tender procedure, tenderers must 
prove to the satisfaction of the Contracting Authority that they comply with the 
necessary legal, technical and financial requirements and have the 
wherewithal to carry out the contract effectively.’ and, 
 
18.2 ‘…Each member of such joint venture or consortium must provide the 
proof required under Article 3.5 as if it, itself, were the tenderer.’ 
 
The appellants’ legal representative argued that, on the basis of the above, in 
the case of a joint venture participating in the tender, each member had to 
qualify on one’s own merits as if they had individually submitted the tender on 
their own behalf.  As far as the recommended bidders were concerned, 
Dr Farrugia maintained that the members of the joint venture did not have the 
necessary financial and technical capacities.  
 
The appellants’ legal representative continued by stating that Section 11.12 of 
the Tender Document inter alia stipulated that: 
 
‘In terms of Legal Notice 177/2005, Article 50, the Contracting Authority 
requires evidence of candidates’ or tenderers’ financial and economic 
standing.   The Contracting Authority requires that Bidders must have an 
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annual turnover for the years 2002, 2003 and 2004 at least three times the 
budgeted amount of this tender procedure.’ 
 
He explained that this meant that the annual turnover for the years indicated 
had to amount to approximately Lm 510,000 (Lm 170,940 x 3).  He maintained 
that Central Security Services Ltd could not have been in a position to provide 
the Contracting Authority with evidence of the requested annual turnover for 
the years 2002, 2003 and 2004 in terms of this requirement because it was 
formed in November 2005 and therefore had no track record. 
 
As far as Global Technical Ltd was concerned, Dr Farrugia said that whilst, 
according to Dun & Bradstreet’s report, (a copy of which was tabled during the 
hearing) the Company’s turnover for 2005 amounted to Stg 273,103, no 
turnover figures were reported for the years 2002 to 2004. He said that in view 
of the fact that in 2002 the company was considered as ‘Small & Exempt’, the 
turnover should have been less than the amount indicated for 2005.  
 
At this point the Malta Maritime Authority’s (MMA) representatives exhibited 
copies of Global Technical Ltd’s legal documents that were submitted with its 
tender and the relevant document showed that its annual turnover was as 
follows: 
 

 Year 2002 Year 2003 Year2004
Stg Stg Stg

UK Office 350,000 390,000 450,000
China Offices 250,000 340,000 390,000

600,000 730,000 840,000  
 
Dr Farrugia intervened and pointed out that these amounts showed that 
Global Technical Ltd were not financially compliant. 
 
As far as the technical aspect was concerned, the appellants’ lawyer claimed 
that Section 11.10A stipulated that ‘prospective tenderers are to demonstrate 
their track record in installing systems of a similar nature in a port or coastal 
environment during the years 2002, 2003 and 2004.’  He maintained that at 
least one of the companies surely could never have been technically compliant. 
 
Dr Franco Vassallo, the MMA’s legal representative responded by stating that 
the appellants gave a literal interpretation of the tender document and that the 
only logical interpretation of Section 18.2 was that it was the consortium or 
joint venture and not the individual partners that had to have the capability of 
fulfilling the requirements of the tender.  He maintained that it was 
inconceivable to expect an agent to have the same capabilities as those 
of its principal.  Dr Vassallo claimed that in spite of the fact that 
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Central Security Services Ltd was formed in 2005, the consortium was 
recommended for award after taking into consideration Global Technical Ltd’s 
track record. Furthermore, he contended that the recommended tender in 
general was compliant with what was requested in the tender dossier. 
 
Mr John Galea, a member of the Evaluation Committee, was the main and only 
witness to give his testimony in these proceedings.  On taking the witness 
stand, Mr Galea said that the contract was EU funded and that if the project 
was not implemented by October 2006, Malta could lose such funds. 
 
The witness pointed out that none of the tenderers was fully compliant with the 
tender specifications.  He said that the annual turnover of the recommended 
successful tenderer was related to the product offered as stipulated under 
Section 11.12 (C) whereby tenderers were requested to present ‘a statement of 
the undertaking’s turnover and its turnover in respect of the products, works or 
services to which the contract relates for the years 2002, 2003 and 2004.’  
When specifically asked to indicate where it resulted that the turnover declared 
by Global Technical Ltd was related to CCTVs, Mr Galea replied by stating 
that this was due to the fact the this company was involved solely in this type 
of business.  Here, Dr Vassallo remarked that the appellants had submitted their 
general turnover and did not state ‘their turnover related to the proposed bid’ 
as requested in Section 11.10 (B). 
 
At this point the PCAB suggested that the interpretation of Section 11.12 (C) 
was that, apart from the global annual turnover, bidders were also required to 
submit a statement of their turnover vis-à-vis CCTVs only in order to have an 
indication of the amount generated from CCTVs out of the global turnover. 
Dr Vassallo corroborated with this interpretation. 
 
However, Dr Farrugia said that his interpretation was different because in 
Section 11.12 tenderers were requested to provide their annual global turnover 
for the years 2002, 2003 and 2004 and that bidders needed only to submit one 
of the requested statements as evidence of annual turnover.  He explained that 
in this section it was stipulated that the requested annual turnover 
 
‘… may be furnished inter alia, by one or more of the following 
 
A) appropriate statements from bankers; 
 
B) presentation of the undertaking’s balance-sheets or extracts therefrom, 

where publication of the balance sheets is required under company law 
in the country in which the undertaking is resident; 

 
C) a statement of the undertaking’s turnover and its turnover in respect of 

the products, works or services to which the contract relates for the 
years 2002, 2003 and 2004.’ 
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On cross-examination by the PCAB, Mr Galea testified that both tenderers 
were technically compliant. 
 
1.2 WARRANTY COST INCORRECTLY COMPUTED WITH 

MAINTENANCE COST 
 
Dr Farrugia said that, for some unknown reason, the Evaluation Committee 
unjustly computed and added the equipment warranty cost (Lm 6,250) to the 
maintenance cost quoted (Lm 1,200 x 3 = Lm 3,600).  He insisted that the cost 
of this warranty should have never been added to the maintenance cost because 
the former was a one-off payment and the latter was a recurring cost.  The 
appellants’ lawyer maintained that, if at all, the warranty cost should have been 
computed as part of the equipment cost because it was intrinsically related to 
the equipment.  He claimed that such line of action affected the scoring and 
therefore should be recomputed.  They were confident that this revision would 
lead to Alberta Fire & Security Equipment Ltd’s offer being considered the 
most advantageous. 
 
Furthermore, Dr Farrugia said that the appellants submitted a warranty period 
of 18months, even though Section 24.1 under Warranty Period of the tender 
document specified a period of 12 months. 
 
On cross-examination by the appellants’ representatives, Mr Galea confirmed 
that the amount of Lm 4,750 included against Central Security Services Ltd and 
Global Technical Ltd on Page 6 of 8 of the Evaluation Report consisted of 
maintenance cost only while the amount of Lm 9,850 included under 
maintenance against Alberta Fire & Security Equipment Ltd included warranty 
cost (Lm 6,250). 
 
When the witness said that there was no line item for warranty in the other 
bidders’ offers, his attention was drawn to the fact that according to Section 7 
Miscellaneous of Annex F – Bills of Quantities, bidders were requested to 
indicate the price of the warranty separately.  As far as the successful bidder 
was concerned, it had been indicated that Item 61 Hardware Warranty for all 
hardware (1 year) was ‘free of charge’. 
 
When asked to state whether the maintenance cost of all bidders was computed 
for three years, the reply given was in the affirmative. 
 
Also, during his testimony, Mr Galea said that the percentage weightings for 
the ‘Technical’ and ‘Financial’ Offers were 60% and 40% respectively. 
He explained that the score difference between the equipment (16) and 
maintenance (24) in respect of the Financial Offer was intended to 
keep maintenance cost as low as possible.  Dr Vassallo pointed out that 
whilst the EU would finance the procurement of equipment, the 
Malta Maritime Authority would be paying for the maintenance costs.  Here, 
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the PCAB noted that, as regards the weightings in the tender, after taking into 
consideration the difference between these two bids and the maintenance cost, 
the Authority would not be in a position to recoup such a difference within the 
lifespan of equipment (5 / 6 years). 
 
1.3 UNSATISFACTORY TECHNICAL AND FINANCIAL 

EVALUATION 
 
Dr Farrugia said that Section 20.6 of the Tender Document specified that 
‘The contract shall be awarded to an administratively and technically 
compliant tender that is the most economically advantageous taking into 
account the quality of the works, supplies and services offered and the price of 
the tender.’  He said that in a fax received from the Department of Contracts on 
the 24 May 2006, the financial difference between these two bids for 
equipment was significant – the appellants’ and the recommended tenderer’s 
offers amounted to Lm 136,070.59 (including warranty cost) and Lm 214,154 
respectively.  Furthermore, Dr Farrugia said that his clients failed to understand 
how, in spite of the fact that in his testimony, Mr Galea declared that 
both systems were technically compliant, the recommended tenderer obtained 
60 points and his clients were awarded 48 points only. 
 
Dr Vassallo responded by pointing out that the Evaluation Committee based its 
weightings according to the criteria established by the Department of Contracts.  
The percentage weightings for each criterion were indicated in the 
tender document under Clause 20.6 – Award criteria.  The Authority’s 
legal representative said that the financial difference referred 
to by the appellants’ lawyer was reflected in the weightings because 
Alberta Fire & Security Equipment Ltd were awarded 16 points while the 
successful tenderer was given 9.7 points.  However, he claimed that the 
weighting criteria had to be taken into account holistically and the overall score 
indicated that the offer of the successful bidder was the most economically 
advantageous. 
 
Dr Vassallo contended that, in view of the fact that the Digital CCTV System 
related to the security of the country, in the evaluation process, emphasis was 
given to the continuation of a reliable service, maintenance and track record of 
the tenderers.  He remarked that the successful tenderer proposed to employ a 
person to carry out weekly maintenance on the system while the appellants 
offered maintenance support every six months.  In reply to a specific question 
by the PCAB, Dr Vassallo confirmed that the frequency was a criterion of the 
Evaluation Committee and not included in the tender document.  However, the 
PCAB felt that, once the system was considered important for the security of 
the country, the frequency of maintenance should have been specifically 
mentioned in the tender document. 
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In his testimony on this issue, Mr John Galea said that in their evaluation they 
used the Pairwise Comparison Method whereby each evaluator took a criterion 
and evaluated one bidder against the other. 
 
On the PCAB’s request, the witness highlighted the major differences in the 
percentage weightings given to the two bidders for their technical offer as 
shown in the relevant table included in the Evaluation Board’s report.  He said 
that the difference in the Maintenance Methodology (Routine / Periodical) / 
Implementation Methodology was due to the frequency of the maintenance 
proposed. 
 
2.0 CONCLUDING REMARKS 
 
In his concluding remarks, Dr Farrugia said that they acknowledged that 
tenders were not to be solely adjudicated on the lowest price principle, 
but one has to ensure that the difference in the points adjudicated by the 
Evaluation Committee was justified. 
 
Dr Vassallo maintained that he was convinced that the Evaluation Committee 
evaluated all offers correctly and that the successful tenderers’s bid was a 
proven system. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 13 June 2006, and also through their verbal submissions 
presented during the public hearing held on the 28 June 2006, had 
objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered the appellants’ legal representative’s argument that in 

the case of a joint venture participating in a tender, each member had to 
qualify on one’s own merits, namely, as if one would have individually 
submitted the tender on one’s own behalf; 

 
• having also noted the MMA’s legal representative’s reply wherein he 

stated that it was the consortium or joint venture and not the individual 
partners that had to have the capability of fulfilling the requirements of 
the tender; 
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• having also considered Dr Vassallo’s remark relating to the fact that, 
according to him, it is inconceivable to expect an agent to have the same 
capabilities as those of its principal; 

 
• having noted that according to a key witness, Mr John Galea, a member 

of the Evaluation Committee, none of the tenderers was fully compliant 
with the tender specifications; 

 
• having also considered (a) Mr Galea’s testimony relating to the fact that 

Global Technical Ltd’s entire business activity and corresponding 
turnover originated from the sale of CCTV sales only and 
(b) Dr Vassallo’s remark that the appellants had submitted their general 
turnover and did not state ‘their turnover related to the proposed bid’ as 
requested in Section 11.10 (B), both claims not contested by appellants.  
Indeed Dr Farrugia went on to place emphasis on the fact that, 
in Section 11.12, tenderers were requested to provide their annual global 
turnover for the years 2002, 2003 and 2004; 

 
• having already expressed, during the public hearing, its interpretation of 

Section 11.12 (C), namely that, apart from the global annual turnover, 
bidders were also required to submit a statement of their turnover 
vis-à-vis CCTVs only in order to have an indication of the amount 
generated from CCTVs out of the global turnover; 

 
• having (a) first heard Mr Galea testify that both tenderers were technically 

compliant, (b) subsequently noted Dr Farrugia’s remark that in spite of 
this, the recommended tenderer obtained 60 points and his clients were 
awarded 48 points only and finally (c) having also considered the point 
raised by the Authority’s legal representative who said that the financial 
difference referred to by the appellants’ lawyer was reflected in the 
weightings because Alberta Fire & Security Equipment Ltd were awarded 
16 points while the successful tenderer was given 9.7 points; 

 
• having noted Dr Vassallo’s argument as regards the different approaches 

submitted by bidders to the maintenance support requirements; 
 
• having also noted Mr Galea’s explanation regarding the fact that the 

major differences in the percentage weightings given to the two bidders 
for their technical offer was due to the frequency of the maintenance 
proposed which, although not specifically requested in the 
Tender Document, yet, it was a fact that anyone providing a better 
maintenance support arrangement would have been given some 
preferential consideration. 

 
reached the following conclusions:- 
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1. As regards the first argument brought forward by the appellants alleging 
that the proposed successful tenderer should be ineligible to tender, the 
PCAB having examined the wording of the tender specifications feels that 
there is a degree of ambiguity which was amply reflected in the 
arguments brought forward by the two sides during the hearing.  However 
the objective of the specifications was very clear in that the tender should 
only be granted to an entity which can show that they have an adequate 
track record both as regards financial solidity and their technical 
capabilities.  Having noted the evidence given by Mr John Galea that 
none of the tenderers had fully satisfied the tender specifications the 
Board considers that from the gist of the evidence given during the 
hearing it emerged clearly that both tenderers were substantially 
compliant with the specifications and therefore decides not to uphold the 
first argument of the appeal. 

 
2. As regards the warranty cost, the Board considers that since this is a one 

time only cost it cannot be regarded as a maintenance cost.  The 
weightings given in this respect are therefore clearly erroneous and should 
be worked out again by the Evaluation Board. 

 
3. As regards the weighting given in respect of the frequency of 

maintenance visits, the PCAB cannot agree with the method of 
assessment adopted by the Evaluation Board once there was nothing in 
the specifications regarding such frequency of visits.  The evaluation grid 
includes a specific item where marks can be given for performance over 
minimum requirements.  If the tendering Authority feels that the 
increased frequency of visits is desirable, the marks should be awarded in 
the correct item of the grid. 

 
Pursuant to (1) to (3) above, this Board upholds, in part, the appeal as lodged 
and rules that the Evaluation Board should review the markings awarded in the 
light of (2) and (3) above. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by appellants in terms of 
Regulation 83, should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
12 July 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 84 
 
RE: CT 2298/2005, Advert No CT/R/5/2005: Integrated Health 
Information System Strategic Partnership for the Maltese Public Health 
Care System 
 
This call for tenders was published in the EU’s Official Journal as well as the 
Maltese Government Gazette on 13 May 2005 and was issued by the 
Department of Contracts following a request transmitted to the latter by the 
Ministry for Health, the Elderly and Community Care (MHEC) to invite 
applicants to offer a holistic, integrated health information system and 
related services that might be required to supply, implement, integrate, train 
users and provide the necessary support services to ensure the proper 
functioning of the system, in a multi-site environment. 
 
The closing date for this call for offers was 21 June 2005 and the global 
estimated value of the contract was € 50 million over a period of seven (7) years. 
 
The Department of Contracts received submissions from eleven candidates of 
which six were originally considered as short-listed ones resulting as qualified 
to be requested to submit a financial proposal. 
 
A further notification to those candidates qualifying to the next stage was sent 
by the Department of Contracts on 22 September 2005.  
 
Following the completion of the opening of the second envelope, 
Intracom SA Information Technologies and Communications Services 
(Intracom IT Services) of Greece filed an objection on 08 June 2006 against the 
General Contracts Committee’s decision which ruled that their tender “has 
been adjudicated as not complying with the tender specifications because the 
software programme should be in English not in Greek”. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 28 June 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Intracom SA Information Technology & Communications Services 
 Dr Norval Desira LL.D 
 Mr Spiros Pomonis 
 Mr Samis Samouil 
 Mr Edward Licari 
 Mr Joseph Rizzo 
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AME International GmbH 
 Ms Hermine Grubinger Duhaze 
 Mr Raymond Debattista 
 Mr Sisto Lombardo 
 Dr Christian Farrugia 
 
iSoft 
 Dr Albert Grech LL.D 
 Mr Oswald Spiteri 
 Mr Ian Galea 
 
Ministry for Health, the Elderly and Community Care (MHEC) 
 Dr Henri Mizzi LL.D – Legal Representative 
 Dr Natasha Azzopardi Muscat – Chairperson Adjudication Committee 
 Mr Claudio Grech – Chairperson, Core Evaluation Committee 
 Dr Hugo Agius Muscat – Leader, Technical Evaluation Committee 
 Mr Noel Xuereb – Member, Core Evaluation Committee 
 Dr Pauline Debono – Secretary, Evaluation Committee 
 
At the beginning of the hearing, Dr Albert Grech, legal representative of iSoft, 
was provided with a copy of the appellants’ letter of objection after declaring 
that they did not receive such letter from the Department of Contracts.  The 
representatives of the other interested party, namely, AME International GmbH, 
confirmed that they had received such document. 
 
Subsequently, after the Chairman, PCAB’s brief introduction regarding this case, 
the representatives of Intracom SA Information Technology & Communications 
Services were invited to explain the motive leading to their objection. 
 
Dr Norval Desira, legal representative of Intracom SA Information 
Technology & Communication Services (Intracom IT Services) of Greece, 
said that his clients filed their objection following the receipt of the 
Director General Contracts’ letter dated 02 June 2006 wherein it was stated 
that their tender had been disqualified as it ‘has been adjudicated as not 
complying with the tender specifications because the software programme 
should be in English not in Greek.’  He insisted that this should not have been 
a reason for disqualification because the tender specifications did not specify 
that the proposed software programme had to be made available in English at 
the moment of tendering.  However, he said that Intracom SA Information 
Technology & Communication Services (Intracom IT Services) had already 
started the process of translation not only because they were committed, if 
chosen as the successful tenderers, to provide and implement the required 
system in the English language but also because they recognised the need to 
develop the system for further business overseas in the English language 
market.  The appellants’ lawyer said that the Imperial College of London 
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(ICL), a key partner in the consortium, were carrying out the final testing of 
this software programme. 
 
Dr Desira said that in the conclusion of the Adjudication Committee (AC)’s 
report it was stated that ‘In view of the above, it was considered that this 
Candidate has not demonstrated the ability to provide an IHIS within the terms 
stipulated in the RFP and was therefore recommended not to qualify for 
consideration of Package Three.’  He contended that during a site visit that was 
conducted on 11 and 12 April 2006, Intracom IT Services had demonstrated, to 
the satisfaction of the verification team, the availability of a proven system in a 
live environment.  He claimed that once the site visit was conducted in a Greek 
Hospital in Greece it was obvious that the system was in the Greek Language.  
The appellants’ lawyer pointed out that the hospital viewed by the verification 
team was chosen by the Adjudication Committee. 
 
At this stage, Dr Desira emphasised that the software bugs, referred to by the 
Committee did not emerge in the live system but in the demonstration given on 
a laptop. 
 
The appellants’ legal representative argued that if they had a reason to 
disqualify his clients they should have done so on 08 February 2006 because, 
when asked specifically about the English language availability of the proposed 
solution, Intracom had, in its reply to Q.1.18, specified that "The ERP, LIS, 
RIS and PACS modules comprising the proposed solution are available in the 
English language. The English version of IntralHealth is currently being 
under testing and has been scheduled to be released in Q1 of 2006".  As a 
consequence, Dr Desira failed to understand why, after taking into 
consideration the fact that they knew that Intracom IT Services did not have a 
live system in the English language, the Adjudication Committee still decided 
to conduct a site visit. 
 
Dr Henri Mizzi, legal representative for the Ministry for Health, the 
Elderly and Community Care, responded by stating that the appellants 
acknowledged that the Software had to be supplied in the English Language.  
Thus, he insisted that, for the purpose of adjudication, it was indispensable for 
the verification team to view a proven system in a live environment in the 
English Language. 
 
In reply to a specific question by the PCAB, Dr Mizzi stated that the site visit 
was not contemplated in the tender document. 
 
Dr Natasha Azzopardi Muscat, Chairperson of the Adjudication Committee (AC), 
testified that the AC was assisted by the Core Evaluation Committee (CEC) 
which, in turn, was assisted by two (2) committees, namely the 
Technical Evaluation Committee (TEC) and the Hosting Infrastructure 
Evaluation Committee (HIEC).  The latter two (2) committees evaluated the 



208 

tenders and reported to the CEC which, in turn, reported to the AC.  The latter 
made the final recommendations to the Director General Contracts. 
 
On cross-examination by Dr Mizzi, the witness testified that on 
08 February 2006, Intracom were asked to show the Adjudication 
Committee a demonstration of the IntraHealth software.  Yet, whilst the 
version shown was entirely in the Greek language the same Committee 
representatives were told that the English language version was still being 
developed and that it would be completed by the end of March 2006. 
 
Dr Azzopardi Muscat declared that the demonstration given by the other parties 
during their presentation was in English. 
 
With regard to the site visits, Dr Muscat Azzopardi explained that these were 
organized because they wanted to verify how the offered systems operated.  
Contrary to what was stated by the appellants’ lawyer, the witness stated that 
the sites where visits were conducted were selected by the bidders themselves.  
She said that the CEC reported that Intracom failed to show the entire system 
in the English Language operating in a live environment.  She said that the 
verification team was only shown a ‘demo’ version of the IntraHealth 
software on a laptop in the English Language.  
 
Dr Azzopardi Muscat maintained that in the briefing session held on 
the 06 January 2006, which was held before the closing date of tender 
(17 January 2006), Intracom asked whether the product had to be supplied in 
the English or Maltese language and the reply given was that it had to be 
provided in the English language because the working language in Malta’s 
health care service was English.  However, she explained that there was a 
serious concern about the functionality issue due to the non-utilisation of the 
English language version in the live environment.  As a consequence, the 
witness wanted to stress the point that the Adjudication Committee was not 
in a position to recommend a product that had not been evaluated, tried and 
tested in the live environment in the language that would be used. 
 
The Chairperson, Adjudication Committee, drew the attention of those 
present that the time frame for the start of the implementation of the system 
was December 2006 and that the opening of the Mater Dei Hospital was 
scheduled for June 2007. 
 
The witness said that, following a thorough examination of the tenders 
together with the reports submitted by the technical teams, the site visits 
report and the advice provided by Gartner, the CEC submitted its 
recommendations to the AC.  It was reported that Intracom IT Services ‘has 
not demonstrated the ability to provide an IHIS within the terms stipulated 
in the RFP and was therefore recommended not to qualify for consideration 
of Package Three.’.  The AC was fully satisfied that the conclusions reached 
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were in the Government’s best interest and so they submitted their report for 
the final deliberations of the General Contracts Committee (GCC), who in 
turn, after a presentation by the Chairman CEC, endorsed the report 
submitted by the Adjudication Committee. 
 
In reply to specific questions by Dr Desira, Dr Azzopardi Muscat declared that 
(i) Intracom IT Services were not disqualified at the briefing session because 
they were still in the process of evaluation and (ii) that the AC was not 
responsible to evaluate issues of technical nature because it only had a  
supervisory role. 
 
Mr Claudio Grech, Chairman Core Evaluation Committee (CEC), in his 
testimony, gave detailed information on the role and responsibilities of the 
CEC.  He said that the TEC and HIEC were responsible for the evaluation of 
the software and hardware respectively whilst Gartner, an IT consulting firm in 
UK, were commissioned to give expert advice.  Mr Grech testified that the 
Integrated Health Information System (IHIS), which had to serve all 
the Health Care System in Malta, involved a substantial investment 
of € 50 million. 
 
The Chairman, CEC, said that three briefing sessions were held before the 
closing date of the tender.  In the last session of 06 January 2006, in reply to 
a specific question by Intracom, Mr Arthur Azzopardi, a member of the 
evaluating team, informed Intracom that the system would be implemented 
in the English language.  He contended that this requirement was a crucial 
element because the system in Malta had to be operated in English. 
 
Mr Grech testified that, in the preliminary evaluation, when bidders were 
requested to make a presentation about their product, Intracom only 
provided screen shots claiming that it was the Greek version of the proposed 
product.  He declared that, in view of the fact that this was not within the 
scope of the agenda, it was not taken into account in their evaluation. 
 
The witness said that although their original written submission was in 
English, Intracom IT Services never stated that their English product was 
not ready or that it was under testing.  At this point he tabled extracts of the 
appellants’ Request for Proposal (RFP) for ease of reference.  He explained 
that, after seeking Gartner’s advice, it was decided that site visits be 
organised because, according to them, a ‘demonstration of a development 
version of software can easily be misleading in that it does not necessarily 
exhibit software that has been ‘proven’ in service, the demo is not delivered 
by representative end-users, and the functions demonstrated can be 
carefully selected and rehearsed to give a flattering impression’ and that a 
‘health system which has not yet been deployed live in the localised 
environment has not yet been fully proven.’.  Mr Grech declared that the sole 
purpose of the site visits was to verify that the implementation proposal of a 
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proven system really existed in a live environment.  He said that the 
verification team was composed of Dr Hugo Agius Muscat, Mr Noel Xuereb 
and Mr Arthur Azzopardi and that the sites were chosen by the bidders 
themselves. 
 
During his testimony Mr Grech tabled four (4) e-mails that were exchanged 
among Mr Anthony Fava (Department of Contracts), Mr Noel Xuereb (MIIT) 
and Mr Samis Samouil (Intracom IT Services).  He said that in the 
Director of Contracts’ letter dated 23 March 2006, Intracom IT Services’ 
attention was drawn to the fact that: 
 
‘the evaluation of the team carrying out the site visit will be based on the clear 
assumption that the modules demonstrated are the identical ones to those 
proposed to be implemented in Phase 1, in terms of all provisions and 
conditions set out in the above-mentioned RFP. 
 
It must also be made clear that the team will NOT consider demonstration sites 
but only live operational modules’ 
 
Dr Desira intervened and said that Mr Xuereb’s e-mail of 08 April 2006, 
Intractom IT Services were requested to ensure that for ‘the avoidance of doubt 
the systems must be in the English language, operating in a live environment 
and identical to the ones you have proposed for Phase 1’. 
 
However, notwithstanding the above, Mr Grech continued by stating that the 
verification team reported that IntraHealth software was not demonstrated in a 
live environment in English but in Greek. 
 
Mr Grech emphasised that Intracom IT Services gave a presentation of 
IntraHealth software to the verification team at their HQ in Greece, and this 
they did in a demonstration environment in the English language.  As a 
consequence, on the basis of this verification process, the CEC recommended 
that Intracom IT Services’ offer should be disqualified. 
 
When  Dr Desira asked the witness to declare whether in the 
Request for Proposal (RFP) it was specifically stated that they wanted a 
proven system in the English language before implementation stage, 
Mr Grech replied by stating that the RFP made it clear that Government 
wanted a proven system that was “bereft of customisation”. 
 
Mr Spiros Pomonis, General Manager, Intracom IT Services, testified that they 
would not have participated in this tender if the RFP required candidates to 
have a ready-made solution in English or Maltese by submission date.  
However, he contended that Intracom had submitted its offer and all the 
necessary documentation according to the requirements of the RFP. 
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Mr Pomonis said that Intracom IT Services had demonstrated a proven 
IT system in a live environment in the health care sector and that they were 
committed to implement the system in the English language. 
 
The appellant Company’s General Manager said that the site visits should have 
only served as a complementary to their written proposal to ascertain whether 
the tenderers were capable of developing the solutions requested.  Apart from 
this, the witness maintained that the evaluators should not have based the 
evaluation of a Euro 50 million project on the site visits but on the tenderers’ 
written proposals.  He was of the opinion that the AC acted incorrectly when it 
decided to organise site visits at that stage because they were not in compliance 
with Clause 0.72 – the Evaluation Methodology of the RFP. 
 
With regard to IntraHealth software, Mr Pomonis said that this was the only 
module that was not available in the English language because it was 
developed specifically for a Greek hospital.  However, he maintained that this 
only constituted about 15% in value of the total IHIS system.  The witness 
declared that the English version of the IntraHealth software has 
been developed and they were awaiting the final examination by the 
Imperial College of London.  
 
As far as ‘customization’ is concerned, Mr Pomonis explained that every 
system, when it had to be adopted to meet the specific requirements and 
functionalities of the country where it was to be installed, always required a 
certain degree of customization. 
 
Mr Pomonis testified that when they submitted an offer in other countries, they 
were committed to deliver the solutions and the products in the language which 
the governments would ask from them.  He confirmed that when they 
implemented their system in other countries, such as Bulgaria, Jordan and 
Albania, the software was supplied in the language of each respective country.  
The witness explained that it was mandatory for them to fulfill the requirement 
of their customer. 
 
When Dr Mizzi referred the witness to the e-mail of 08 April 2006 wherein it 
was stated that ‘For the avoidance of doubt the systems must be in English 
language, operating in a live environment and identical to the ones you have 
proposed in phase 1’, the witness replied by stating that if this sentence was 
included in the RFP they would not have participated in this tender. 
 
On cross-examination by Dr Desira, Mr Samis Samouil, Account Manager, 
Government Solutions, Intracom IT Services, declared that the first time that 
Intracom IT Services were requested to demonstrate the system operating in a 
live environment in the English language was in Mr Noel Xuereb’s e-mail 
dated 08 April 2006.  The witness declared that he did not read this message 
before the site visit because it was sent on Saturday and he did not return to his 
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office before Wednesday as he had to accompany the members of the 
Verification Team during the site visit.  Also, he pointed out that in the 
Department of Contracts’ e-mail dated 23 March 2006, no reference was even 
made to the words ‘English language’.  He argued that, as a consequence, at 
that point in time, they only knew that during the site visit they had to 
demonstrate a proven system operating in a live environment in a Greek 
Hospital. 
 
At this point, Dr Mizzi pointed out that, notwithstanding the fact that, in the 
Director General Contracts’ e-mail referred to above, it was stated that it ‘must 
also be made clear that the team will NOT consider demonstration sites but 
only live operational modules’, Intracom still showed the English version of 
IntraHealth in a demo state back at the tenderers’ offices. 
 
On taking the witness stand, in reply to a specific question by Dr Desira,  
Mr Noel Xuereb, member of the CEC, said that although in the e-mail of the 
23 March 2006 no reference was made to the words ‘English language’, yet 
this included the words ‘identical modules’.  He explained that this meant that 
if the system in Malta was going to be implemented in Greek and the tenderers 
provided a system in the English language, then the system was not considered 
identical.  However, if the system in Malta was going to be implemented in 
English, then they expected to be shown a system that was identical to the one 
being implemented in Malta in a live environment in the English language. 
 
Mr Xuereb confirmed that there was no response from Intracom to his e-mail of 
the 08 April 2006. 
 
In his testimony, Dr Hugo Agius Muscat MD, Leader of the TEC, explained 
that the purpose of their site visits was to verify the functionality of the 
proposed systems operating in a live environment.  He gave an account of their 
site visit in Greece, which included Agia Sofia Hospital wherein they were 
shown a version of IntraHealth software in the Greek language operating in a 
live environment followed by a presentation at Intracom’s Headquarters, in a 
demo version of this software. 
 
With regard to Mr Pomonis’ statement that IntraHealth constituted only 15% in 
value of the IHIS, Dr Agius Muscat clarified that such declaration was correct 
if they were to take into consideration all three phases of the IHIS 
implementation process.  He pointed out that this module constituted 50% of 
the Phase 1 software requirements, which was critical to the system being 
procured for the Mater Dei Hospital.  However, the witness maintained that 
such proportions were irrelevant because, being an integrated system it was 
indispensable for them to have all modules functioning. 
 
On cross-examination by Dr Desira on Intracom IT Services’ system, 
Dr Agius Muscat said that the verification began to be apprehensive soon after 
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the supplier’s presentation when it was disclosed that IntraHealth software was 
only available in the Greek language.  Although it was stated that an 
English version was being developed and that it would be released in the first 
quarter of 2006, the fact remained that the English version of the product 
offered was never tried and tested in a live environment.  Apart from this, the 
process of converting the software from one language to another required 
customization which involved the modification to the source code of the 
programme. He said that this was a complicated, expensive, time consuming 
process and required functional testing.  He pointed out that one of the bidders’ 
requirements was to show the ‘ability to implement the IHIS within the 
timeframe set’. 
 
Dr Agius Muscat explained that when they stated that the software had to be 
‘bereft of customization’ they did not mean that it had never been customised 
in the past but that the offered software did not require any customisation. 
 
At this stage, the hearing was brought to a close and the parties concerned 
agreed with the PCAB’s request to present written submissions to the 
Board’s Secretary in English, agreeing to exchange same amongst themselves, 
by Wednesday 05 July 2006 and to submit their respective reply to same by 
Friday 07 July 2006. 



214 

WRITTEN SUBMISSIONS 
 
 
 
 
 
5th July 2006 
 
 
 
 
The Chairman 
Public Contracts Appeals Board 
Department of Contracts 
Notre Dame Ravelin 
Floriana. 
 
 
Dear Sir, 
 
 
RE: Advert Notice CT/R/5/05 
 

Integrated Health Information System Strategic Partnership for 
the Maltese Public Health Care System. 

 
We write on behalf of Intracom SA Information Technologies and 
Communication Services (Intracom IT Services) of Greece and present 
hereunder their submissions in support of their appeal against the decision 
taken in the tender in caption and communicated to Intracom in the 
Director General (Contract)'s letter of the 2nd June 2006, detailing that 
Intracom's tender "has been adjudicated as not complying with the tender 
specifications because the software programme should be in English not in 
Greek". 
 
a. The primary ground for Intracom's objection is based upon the principal 

argument that the tender specifications do not specify that an English 
Language version of the proposed software must be available at the 
moment of tendering.  Appellants wish to emphasise in this regard that 
the Director General's letter of the 2nd June 2006 specifically states that 
Intracom's tender has been adjudicated "as not complying with the tender 
specifications".  However, as already argued above, the tender 
specifications do not contain any specific requirement upon the tenderer 
to be in possession of a software programme in the English language at 
the moment of tendering.  Nor do such tender documents warn the 
tenderer of the consequence of disqualification in the event that the 
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tenderer should not be in possession of such a requirement.  
Consequently, in the absence of such a specific express condition, 
appellants humbly submit that any attempt to disqualify their offer on 
such basis would be tantamount to a decision which is ultra vires the 
powers of the adjudicating panel and / or the Director General, since a 
disqualification can only take effect if it is specifically contemplated in 
the tender documents or otherwise if the tenderer has manifestly omitted 
an expressly-required specification from his offer in such manner that the 
tenderer would be adjudged to have submitted an incomplete offer.  In 
this case, appellant humbly submits that it did not omit any required 
specification from its written offer and consequently must be adjudged to 
have complied with all the tender specifications and to have proven its 
capability as a prospective vendor, such as to be permitted to qualify for 
consideration of Package Three of the tendering process. 

 
b. The above argumentation was indeed, supported by the evidence given by 

Mr Claudio Grech, Chairman of the Core Evaluation Committee, who 
explained that, during the briefing session held on the 6th January 2006, 
tenderers were specifically advised that the system was to be 
"implemented in the English language". Documents to evidence this fact 
were provided by the same witness.  With all due respect, the term 
"implement" in the English language, signifies "to execute" or "to put into 
operation", which only goes to justify appellant's argument that the 
tenderers were not, in terms of the tender, expected to have, at this stage, 
a proven system in the English language in a live environment.  In fact, 
the evidence supplied creates ample proof that the first occasion when 
Intracom were asked to present a system operating in a live environment 
in the English language was in Mr Noel Xuereb's email of the 
8th April 2006, which email was transmitted on a Saturday morning and 
addressed to Intracom's Mr Samouil, who confirmed under oath that he 
did not read such message, prior to the Verification Committee's site visit 
which started the following Monday, 10th April 2006; 

 
c. As correctly stated by Mr Claudio Grech in his evidence, the only 

requirement contained in the tender documents, was that the Government 
was expecting a system that has been successfully implemented in a live 
environment - a requirement which Intracom met successfully on the 
occasion of the site visit, albeit not in the English language but amply 
explained to the Verification Committee.  As confirmed by 
Dr Hugo Agius Muscat, Chairman of the Technical Evaluation 
Committee, a simulated version of the same system was subsequently 
shown to the verification committee in a live demonstration at Intracom's 
Headquarters.  Hence, by no stretch of any argumentation, could Intracom 
possibly be adjudged to have failed to demonstrate the availability of a 
proven system in a live environment. 
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d. Intracom always made it abundantly clear that it did not possess a system 
in the English language, which was proven in a live environment.  On the 
contrary, Intracom specifically stated that, whereas the ERP, LIS, RIS and 
PACS modules comprising the proposed solution were available in the 
English language, this was not the case in so far as concerned 
the IntraHealth version.  Consequently, it would, in appellant's opinion, 
unfair to conclude - as was hinted during the testimony given by 
Mr Claudio Grech – that Intracom attempted to hide this fact from the 
Adjudication Committee.  Intracom believe, in this regard, that they had 
made it amply clear on the 8th February 2006, that the IntraHealth 
product had not yet been released in the English language. 

 
e. Some emphasis was also laid on the argument that the Government is 

seeking to implement a system which is bereft of customization. As 
explained by Mr Spiros Pomonis in his testimony, a certain degree of 
customization would always be required, as the offered system cannot be 
purchased "off the shelf", but will have to be adapted to meet the specific 
requirements and functionalities of the country where the system is to be 
installed.  On the other hand, however, the Government cannot expect to 
purchase a system which is completely free of any translation from 
anything other than the English language, as this would be tantamount to 
a discriminatory requirement that the system itself must have originated in 
the English language. 

 
f. To conclude, Intracom have always stressed their commitment to provide, 

if chosen as the successful tenderer, an entire system in the 
English language, a process which Intracom has undertaken, 
independently of the Malta project, and which is currently awaiting its 
final examination by the Imperial College of London, a key partner in the 
tendering team, having widely-experienced and fully-qualified medical 
consultants.  Intracom have, being fully aware of the particular attention 
required not only to the vital importance of using the precise medical 
terminology within a user-friendly system, introduced ICL to the 
tendering team precisely for their vast experience in all related fields. 

 
Intracom do consequently request that the Appeals Board should review and 
revoke the decision communicated to Intracom in the Department of Contracts’ 
letter of the 2nd June and to rule that Intracom's tender is in fact fully 
compliant with the tender specifications. 
 
Yours sincerely, 
 
 
 
 
 
 
NORVAL DESIRA LL.D. 
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In the Public Contracts Appeals Board 
 

Intracom S.A. 
 
v 
 
Director of Contracts 

 
 
Submissions of the Director of Contracts 
 
The following submissions are made with respect: 
 
1. The facts 
 
1.1 The relevant facts in this appeal are straight-forward, and are largely 

undisputed. They can usefully be summarised as follows: 
 
1.1.1 On 12 October 2005 the Department of Contracts, on behalf of the 

Ministry of Health, the Elderly & Community Care, issued a Request for 
Proposal (“RFP”) for an Integrated Health Information System Strategic 
Partnership (“IHIS”). 

 
1.1.2 Vendor briefings in connection with the RFP were held on 20 October 2005, 

29 November 2005 and 6 January 2006.1 
 
1.1.3 Bids were submitted on 17 January 2005.  Amongst them was a bid by 

Intracom SA, together with a number of sub-contractors (together 
“Intracom”). 

 
1.1.4 At the time it submitted its bid, Intracom had not developed an English 

language version of certain core software forming part of the Phase 1 
suite of applications.2 

 
1.1.5 Intracom was invited to make a presentation to the consultative bodies 

appointed to advise the Director of Contracts3 on 08 February 2006.  On 

                                              
1 Intracom only asked about the language in which the software ought to be supplied during the last 
vendors’ briefing session, namely that held on 6 January 2006. See further para 1.1.8 of these 
submissions. 
2 Phase 1 is defined, at page 58 of the RFP, to “[reflect] those functionalities that are thought critical to 
the opening of [Mater Dei] and the delivery of which is therefore closely linked to the target opening 
date”. Although Mr Pomonis testified that the software in question – the so-called IntraHealth modules 
– constitute only some 15% in value of the total IHIS package, Dr Hugo Agius Muscat noted that 
although Mr Pomonis was probably correct if one were to consider all three phases of the IHIS process, 
the software that was not in English at the time of the visits held in April 2006 constituted some 50% of 
the Phase 1 software requirements, and was central to the system being procured. 
3 As explained by Dr Natasha Azzopardi Muscat and Mr Claudio Grech, the adjudication process in 
respect of the RFP involved, first, a review of the tenders by a Technical Evaluation Committee and a 
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06 February 2006, a number of questions were put to Intracom 
concerning their bid. 

 
1.1.6 During the presentation Intracom answered a question pertinent to this 

appeal – namely the English language availability of the proposed 
solution by stating that certain modules were available in English but 
that the English language version of the software known as IntraHealth 
was being testing and was scheduled for release in Q1 of 2006. 

 
1.1.7 Following the presentation, Intracom sent written answers to the 

questions put on 06 and 08 February 2006. In so far as relevant for the 
purposes of this appeal, Intracom answered question 1.18 as follows: 

 
“The ERP, LIS, RIS and PACS modules comprising the proposed solution are 
available in English language. The English version of IntraHealth is currently being 
under [sic] testing and has been scheduled to be released in Q1 of 2006.” 

 
1.1.8 Intracom’s bid did not disclose the fact that the software was not 

available in English and neither did it disclose the fact that an English 
language version was being developed. Indeed, Intracom’s road-map for 
the future development of the software did not include its translation 
into English.4 It will be recalled that the bid was submitted on 
17 January 2006 and that the presentation took place on 08 February 2006 
when, if Intracom’s statements are to be accepted, the translation 
process was already under way. 

 
1.1.9 On the advice of Gartner Consulting, the Core Evaluation 

Committee decided, following consultation with the Dr N Azzopardi 
Muscat, Chairperson of the Adjudication Committee, to conduct site 
visits, the objective of such visits being the verification of the 
representations and undertakings made by the tenderers.5 

 
1.1.10 The visits to sites6 serviced by Intracom software took place on 11 

and 12 April 2006. 
 
1.1.11 During these visits, the Director’s advisers were shown what they 

were told (by Intracom) was the IntraHealth software operating live 

                                                                                                                                  
Hosting Infrastructure Evaluation Committee. These Committees reported to a Core Evaluation 
Committee, chaired by Mr Grech. The Core Evaluation Committee reported to an Adjudication 
Committee which made the final recommendation to the Director of Contracts. 
4 See the testimony of Mr Claudio Grech, Chairman of the Core Evaluation Committee.  
5 See the testimony of Mr Claudio Grech, Chairman of the Core Evaluation Committee. 
6 Mr Pomonis testified that the sites were chosen by the Core Evaluation Committee. On the other 
hand, Mr Grech testified that the choice of the sites was left up to each bidder, notwithstanding the fact 
that the Core Evaluation Committee had every right to chose the sites. Nothing turns on this point and 
so it is considered that there is no value in exploring which of the two factual versions presented ought 
to be accepted. 
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in hospitals. The software was in the Greek language, a language not 
understood by any of the Director’s advisers. 

 
1.1.12 They were also shown, at Intracom’s offices, a demonstration 

version of the IntraHealth software in English.7 
 
1.1.13 It is accepted by Intracom that the English language version of the 

software was not complete by 12 April 2006. 
 
1.1.14 It is also accepted by Intracom that the English language version is 

still being developed. 
 
1.1.15 Intracom accepts also that the development of an English language 

version is a complex exercise and takes many months of work.8 
 
1.1.16 Both Mr Claudio Grech and Dr Hugo Agius Muscat testified that the 

process of converting IntraHealth into English involves 
customisation of the IntraHealth product.  As Dr Agius Muscat put it 
in technical language, this process involves modifications to the 
source code of the product, a process to be distinguished from that of 
parameterisation. It must be noted that Mr Pomonis appeared to take 
a somewhat different view.  Nevertheless he accepted that the 
translation process takes a significant amount of time and that it 
comprises both technical and linguistic elements.  He explained that 
whilst the technical (presumably code related) aspects are now 
ready, the linguistic elements are still to be completed. 

 
2. The requirements of the RFP 
 
2.1 Section 07.2 of the RFP9 provides that the technical evaluation of the 

bids will take place during stage 2 of the Evaluation Process. 
 
2.2 Section 07.2 also provides that submissions that do not satisfy the RFP 

requirements will not be considered any further. 
 
2.3 The RFP sets out, inter alia, the following requirements: 
 
2.3.1 Under the heading “The Business Strategy Underpinning the [IHIS]”10, 

that “in support of the health reform process, the IHIS must be able to 

                                              
7 In the Adjudication Committee’s report on Intracom’s bid, it is noted that in the English language 
version of the software demonstrated at Intracom’s offices “…a number of software bugs emerged…” 
(see page 5 of the said report). This factual assertion is not disputed by Intracom. Indeed it ties in with 
the evidence of Mr Pomonis, who confirmed that the English language version is still being developed.  
In particular he confirmed that the language element still has to be reviewed by the Imperial College. 
8 The content of paragraphs 1.1.11 – 1.1.15 was confirmed by Mr Pomonis. 
9 At page 59 
10 Section 03.1 at page 24 of the RFP 
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meet … fundamental business goals”11 which include: “an 
implementation of the IHIS suite of applications that is bereft of 
customisation.  Nevertheless, it is pertinent to underline that the IHIS 
suite of application must have the ability to allow parameterisation – 
whether this is necessary to ensure that the application reflects 
legislative requirements or the need to parameterise a particular health 
protocol to local needs.”12 (emphasis added); and 

 
2.3.2 In section 07.3, the “ability to implement the IHIS within the timeframes 

set.” 
 
3. The appeal 
 
3.1 In its appeal, Intracom first makes the following points, namely that: 
 
3.1.1 The RFP did not include a requirement that the software should be 

“available at the moment of tendering” (emphasis in the original text); 
 
3.1.2 Consequently, every tender could offer that the English version “would 

be available at a later date”; 
 
3.1.3 Intracom had stated, both during the presentation held on 08 February 2006 

and in the replies in writing furnished on 10 February 2006, that the 
English language version of IntraHealth was undergoing testing and 
would be ready for release in Q1 of 2006; and 

 
3.1.4 “The English version of the IntraHealth product was effectively 

demonstrated to the representatives of the Evaluation Committee during 
the Athens site visit, which was requested by the said Committee on the 
30 March 2006.” 

 
3.2 On the strength of the points listed in 3.1.1 to 3.1.4, Intracom proceeds 

to argue that: 
 
3.2.1 “once the Evaluation Committee decided to carry out the site visit, it is 

to be considered as having accepted and acknowledged Intracom’s right 
to demonstrate the English version of the INTRAHEALTH Product 
during such site visit…”: and 

 
3.2.2 “Intracom met such an undertaking and effectively demonstrated the 

English version of the INTRAHEALTH Product during such a site visit 
(in such a manner that Intracom had, between the 08 February and the 
end of the site visit, demonstrated to the Committee all the aspects of the 
software programme in the English language).” 

 

                                              
11 Ibid. 
12 At page 25 of the RFP. See also Section 04.4.5 at page 47. 
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3.3 Consequently, argues Intracom, it has “every reason to object against the 
General Contracts Committee’s ruling that the software programme was 
presented in any language other than the English language.” 

 
3.4 In other words, Intracom argues that: 
 
3.4.1 the “later date” was the date of the Athens visit, a date accepted, in 

Intacom’s view, by the Government by its conduct; 
 
3.4.2 It had committed itself to have the software ready in English by that 

date; and; 
 
3.4.3 It delivered, by the said date. 
 
4. The Director’s reply 
 
4.1 It is submitted with respect that whether or not an English version of the 

software had to be available - tried and tested - at the point in time that 
the bids were submitted is academic.  The Director does not rely on an 
argument to this effect, and so the point need not be dealt with further. 

 
4.2 The Director’s position is that the RFP makes it clear that Government 

was not seeking a partner who, in relation to the Phase 1 software, could 
demonstrate an ability to develop the same but, rather, a partner who had 
developed the software and had implemented it successfully in the same 
manner as it was to be implemented in Malta.  The RFP made it clear 
that Government wanted tried and tested software, ready for 
implementation, subject only to parameterisation and, crucially, “bereft 
of customisation”.  The Director accepts that such software could have 
been made available by not later than the date on which its existence as 
finalised and tested software, was to be verified, that is by the date of the 
site visits. 

 
4.3 It is on this score that Intracom failed - by its own admission - at the 

hearing, hence justifying the Director’s decision not to consider 
Intracom’s bid any further.13 Its appeal is based on an allegation to the 
effect that “the IntraHealth product was effectively demonstrated during 
the Athens site visit”.  In other words, Intracom contends, as a matter of 
fact, that it delivered what was required of it by what, in its view, was 
the latest possible date, that is 12 April 2006. As stated, the Director 
does not contest Intracom’s understanding that it was entitled to prove 
the availability of the English language version of the software by that 
date. Indeed, in the Adjudication Report on Intracom’s offer, the 
following statement confirms that Intracom were afforded the 

                                              
13 See relevant RFP requirements set out at para 2.3.1 and 2.3.2 above. 
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opportunity, based on their own undertaking, to conform by the date in 
question: 

 
“Questioned on the availability of the system in the English language, the 
Candidate advised that it was still seeking to translate elements of the solution 
presented into the English language and undertook to complete the translation 
of its complete system by the first quarter of the year, thus acknowledging this 
as a tender requirement. In the light of this undertaking of the Candidate, the 
evaluation and adjudication of Package Two continued in accordance with the 
established process.” 
 

4.4 However, Intracom’s appeal must fail as its central factual allegation – 
the availability, and the demonstration on site, of the product on 
12 April 2006 - is, at best, misleading. Apart from the evidence tendered 
by the Director in the form of the testimony of Dr Azzopardi Muscat, 
Mr Grech and Dr Agius Muscat, Intracom’s representative, Mr Pomonis, 
testified: 

 
4.4.1 That the English version of the software - such as it was - was not 

demonstrated on site. Although, if one is to be generous, one can 
possibly understand the term “Athens site visit” as used in para (c) of 
Intracom’s appeal as a reference, broadly, to the visit to Athens, 
Intracom could - indeed should - have made it clear in its appeal that the 
demonstration of the English language software took place at their 
offices, and not on site as had been requested; 

 
4.4.2 (more importantly) that the English language version was nowhere near 

complete on 12 April 2006; and; 
 
4.4.3 (significantly) that the English language version is still being developed. 
 
4.5 Rather than argue – as it did in the appeal – that it had satisfied the RFP 

requirements by the date of the Athens visit, Intracom now seeks to 
make the point, repeatedly, that it is capable, with the assistance of 
Imperial College, of converting the software into English.14  That may 
or may not be the case, but it is quite irrelevant.15 

 

                                              
14 In his testimony Mr Pomonis sought to make the point, on more than one occasion, that Intracom is 
“committed” to the project; that it has the “capability to develop” the solutions requested; that it can 
“design the solution” and words to similar effect. 
15 As an aside, however, it must be said that Intracom’s claims regarding capability appear - at least in 
so far as timing is concerned – to be wanting (it having be kept in mind (see para 2.3.2 of these 
submissions) that proven ability to meet the Government’s deadlines is of paramount importance). By 
admission, the English language version of the software was due for release – that is to say, complete, 
tried and tested - by 31 March 2006. By admission also, only the technical aspects of the conversion of 
the software into the English language are now, more than 3 months after Intracom’s self-proclaimed 
deadline, complete. The linguistic aspect is yet to be worked upon by Intracom’s external language 
consultants. Presumably, the software will then need to be tested for bugs and the like. 
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4.6 As stated above, the Director does not argue with that part of the basis of 
Intracom’s appeal which is to the effect that it was entitled to prove that 
the product was complete and available by not later than 12 April 2006. 

 
4.7 The Director simply points out that Intracom failed to prove its case.  

Or, rather, that, by its own testimony, it disproved its own case. 
 
4.8 Intracom cannot now change the basis of its appeal, and seek to argue 

that it can still deliver the product in English at some future unspecified 
date. This is not permitted from a procedural perspective, in that an 
appellant is bound by the terms of his appeal. Neither is it permitted 
from a substantive perspective, in that it is clear that Intracom had to 
prove availability of a completed, tried and tested product, at the very 
latest by the date that the existence of that product was to be verified by 
the Director, that is to say 12 April 2006. Intracom’s failure in this 
regard means that it failed to fulfil a fundamental requirement of the 
RFP and had to be disqualified. 

 
For these reasons, the Director respectfully submits that Intracom’s appeal 
ought to be rejected. 
 

Av Henri Mizzi 
CAMILLERI PREZIOSI 
Valletta Buildings 
South Street 
Valletta 
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The Chairman 
Public Contracts Appeals Board 
Department of Contracts 
Notre Dame Ravelin 
Floriana. 
 
Dear Sir, 
 
RE: Advert Notice CT/R/5/05 
 
Integrated Health Information System Strategic Partnership for the 
Maltese Public Health Care System. 
 
We write on behalf of Intracom SA Information Technologies and 
Communication Services (Intracom IT Services) of Greece and 
submit hereunder, Intracom’s counter-reply to the submissions made by the 
Director of Contracts on the 05 July 2006. 
 
1. The facts 
 
Intracom agree with the version of facts as presented by the Director of 
Contracts, saving that they wish to rectify, or otherwise clarify, the following 
relevant facts: 
 
1.1.1. With reference to the Director of Contract’s comment as a footnote to 

Paragraph 1.1.2. of his submissions, it is to be clarified that, during the 
briefing session held on the 06 January 2006, Intracom specifically 
asked the question whether the language in which the software ought to 
be supplied was to be in the English or Maltese language.  The reply 
given to such a question was specifically that the implementation was to 
be in the English language.  One need hardly emphasise, in this regard, 
the meaning of the term “implementation”, which, as already explained 
in Intracom’s prior submissions, was justifiably taken to mean that the 
required system was to be executed in the English language. 
 
The tender specification did not, however – nor was any explanation or 
clarification offered to Intracom during any briefing or presentation 
session, or at any time prior to the email of the 8th April 2006 - that the 
tenderers were expected to have, at the moment of offer, a proven 
system in the English language in a live environment.  Intracom wish to 
point out, once again, that it would not have entered into the unnecessary 
labour and expense of submitting its offer in a situation where the tender 
specifications would have expressly stated otherwise. 
 

1.1.2. In Paragraphs 1.1.7 and 1.1.8 of his submissions, it appears regrettably 
evident that the Director of Contracts is, in the first place, 
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misrepresenting the facts and, perhaps more importantly, side-tracking 
from the focal issue which is to be determined by the Appeals Board – 
namely whether the tender specifications provided any requirement that 
the tenderers were to have an English language version of the required 
software at the moment of submission of the bid or, as is explained in 
more detail in these submissions, during the stage of evaluation of 
Package Two. 

 
Contrary to what is implied under Paragraph 1.1.8 of the Director of 
Contract’s submissions, neither Intracom nor any other tenderer was 
required, under the tender specifications, “to disclose the fact that the 
software was not available in English” or indeed “that an English 
language version was being developed”.  Moreover, a proper reading of 
Intracom’s answered question 1.18 will provide a clear and unequivocal 
interpretation that, at the moment of answering: 
 

a. “…modules comprising the proposed solution were available in the 
English language” – clearly a reference to parts of the system itself that 
were already available and operating in the English language;  

 
b. whereas “the English version of IntraHealth” was currently being tested 

and still had to be released – an unequivocal indication that it was the 
English version of the system (and not the system itself) that still had to 
be released. 
 
Consequently, there can be no possible doubt that, contrary to the 
Director of Contract’s allegations, Intracom did effectively on the 
8th February 2006 disclose the fact that the software of the IntraHealth 
product was not yet available in an English language version, and that it 
was then still being developed.  If the Evaluation Committee chose to 
misinterpret this reply or otherwise fail to seek the necessary 
clarification, then certainly Intracom should not be unduly penalised for 
such failure – particularly when, as repeatedly asserted by Intracom, the 
tender specifications did not require the tenderer to be in possession of 
an English language version of the system at the moment of offer, nor 
did the clarifications offered during the briefing session held on the 
6th January 2006 affirm such a requirement. 

 
1.1.3 Referring to the Director of Contract’s comment 7 as a footnote to 

Paragraph 1.1.12 of his submissions, Intracom confirm that the English 
language version of the IntraHealth software has been developed, and is 
currently pending the final examination process by the Imperial College.  
Intracom hastens to add, in this same regard, that it is fully aware of its 
undertaking to implement the system within the time limits specified in 
the tender specifications.  Thus contrary to what is intimated under 
Paragraph 1.1.15 and the relevant footnote, Intracom can safely confirm 
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that the English language version of the system will be fully developed 
and released for implementation within the time frames set out in the 
RFP document. 

 
The reference to “a number of software bugs” under the same comment 
to Paragraph 1.1.12 of the Director of Contract’s submissions, was also 
already explained during the oral submissions and testimonies given 
during the appeal hearing.  Such software bugs will not appear in a live 
environment, where the hospital concerned is equipped with a computer 
room which carries both hardware and software, as opposed to simulated 
environment shown on a laptop were all is compacted in software mode 
and where it is more than likely that one could encounter some glitches 
in the process.  Dr. Hugo Agius Muscat testified and confirmed that the 
simulated environment demonstrated on the laptop was an English 
version of the system shown in a live environment, and both the 
witnesses and the report of the Evaluation Committee confirm that the 
“software bugs” appeared only in the case of the laptop demonstration. 

 
1.1.4 The contents of Paragraph 1.1.6 of the Director of Contract’s 

submissions also merits some comments.  The specific reason for which 
Intracom was disqualified at this premature stage of the evaluation 
process, was communicated to Intracom by the Director of Contract’s 
letter of the 2nd June 2006.  This letter was issued in terms of 
Regulation 82 of the Public Contracts Regulations 2005, which provides, 
under sub-article (3) thereof, that “Any decision leading to the 
discarding of any tender at any stage of the process is to be given 
publicity … and the affected tenderer is to be informed of the 
decision…”.  The decision which was communicated to Intracom 
specifically states that Intracom’s tender was “adjudicated as not 
complying with the tender specifications because the software program 
should be in English and not Greek”.  Intracom’s appeal is limited by 
reference to the communicated decision, and is based upon the specific 
complaint that “the tender specifications do not specify that an English 
Language version of the proposed software must be available at the 
moment of tendering.”  

 
Consequently, it is appellant’s humble yet firm opinion that the 
Appeals Board is competent to determine solely whether, in its 
judgement, the tender specifications provided specifically that, 
as specifically stated in the Director of Contract’s letter of the 
2nd June 2006, the software program should be in the English language 
at the moment of offer.  The Appeals Board should not however allow 
the Director of Contract’s to alter in any manner the significance of the 
express decision communicated in the above mentioned letter, 
by referring to other matters which, albeit contained under the 
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Evaluation Committee’s report, were not expressly stated in the decision 
contained in the Director of Contract’s letter of the 2nd June 2006. 

 
Without prejudice to the above submission, Intracom does once again 
refer to its written submissions presented on the 5th June 2006, with 
particular reference to that part of the submissions which deals with the 
issue of customization, wherein it is argued, as confirmed by 
Mr. Pomonis in his testimony, that a certain degree of customization 
would always be required, unless the offered system is purchased “off 
the shelf.”  Moreover, the Government cannot expect to purchase a 
system which is completely free of any translation from anything other 
than the English language, as this would be tantamount to a 
discriminatory requirement that the system itself must have originated in 
the English language.  The process explained under Paragraph 1.1.16 of 
the Director of Contract’s submissions must have therefore undergone a 
language translation process at some stage, unless the product itself was 
created in the English language. 

 
2. The requirements of RFP 
 
1.2 There is no contestation that the RFP provides that the technical 

evaluation of the bids will take place during stage 2 of the Evaluation 
Process, and that the submissions which do not satisfy the RFP 
requirements will not be considered any further.  By analogy, however 
the Evaluation Process can only take place with strict and limited 
reference to the RFP requirements, and any attempt to go beyond such a 
limited reference will, as is being claimed by Intracom, constitute an 
action which is ultra vires the powers and duties of the Evaluation 
Committee. 

 
1.3 With the above in mind, it is to be once again reiterated that the RFP 

does not under any part of its specific requirements, provide that the 
software program should be in English at the moment of offer.  In fact, 
Section 07.2 (The Evaluation Methodology) of the RFP defines the 
evaluation process which is to be followed in each Stage of the 
procedures.  Under Stage 2 (the current stage under appeal) that is the 
evaluation of Package 2, it is clearly explained that “the submissions will 
be evaluated against a set of requirements presented in 07.3. (and) for 
the avoidance of doubt, the submissions which will be considered for the 
next phase are those which clearly satisfy the technical requirements set 
out in 07.3”. 

 
1.4 Section 07.3 of the RFP document further defines the Strategic 

Partnership Evaluation Requirements for Package Two, where once 
again we fail to find any requirement that the candidate must be in 
possession of a system in the English language at the moment of offer. 
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1.5 Furthermore the same Section 07.2. of the RFP document, when 
referring to procedures to be followed at Stage 3 of the process, 
identifies that it is only at this third Stage of the Evaluation Process 
(that is when Package Three is opened) that “candidates may also be 
requested to organise site visits to one or more of their reference sites” 
such that, at the end of this process all submissions are ranked. 

 
1.6 Moreover the same Evaluation Methodology provided under 

Section 07.2 of the RFP Document, clearly defines that it is only at 
Stage 4 of the evaluation process, that is when a letter of intent is 
effectively issued to the best ranked candidate, that “the selected 
candidate must provide and make available to MHEC … an evaluation 
environment (i.e.: software and server, if applicable) of their proposed 
solution, for a detailed, hands-on evaluation that could last for a 
minimum of 20 days and a maximum of 60 days.”  This condition is 
emphasised under the RFP document, and only goes to prove that it is at 
Stage 4 of the entire evaluation process that the successful candidate will 
be expected to provide live evidence in Malta of a proven system in the 
chosen language, to the satisfaction of the MHEC.  And it is only after 
the successful completion of this stage that a letter of acceptance will be 
issued to the selected candidate while a letter of refusal will be issued to 
all other candidates. 

1.7 Indeed, therefore, neither do the requirements quoted under Paragraph 
2.3.1 of the Director of Contract’s submissions fall under the specific 
criteria which are to be evaluated during the Stage of Package 2 of 
the process.  Besides, it is also to be pointed out that the 
Evaluation Committee has, when organizing the site visits at the 
reference sites, already ACTED ULTRA VIRES ITS FUNCTIONS 
AND POWERS IN SO FAR AS THE EVALUATION PROCESS OF 
PACKAGE 2 IS CONCERNED, and the Appeals Board is consequently 
invited to totally discard any reference to site visits made by such 
Committee, or any conclusions derived from such site visits which 
should never have taken place before the opening of the Third Package. 

2.7. As already intimated by Intracom in its submissions, the scope of 
package 2 is intended to prove the capability of the candidate on the 
basis of that specifically contained in the written offer.  In fact a close 
look at section 0.8 entitled Response Format at Page 68 et sequitur of 
the RFP document will confirm the above, namely that the evaluation at 
this Stage 2 is limited to an evaluation of the Candidate’s Approach to 
the successful attainment of the Strategic Partnership (section 2) and of 
the candidate’s Response (i.e. in written form in Package 2) relating to 
the 5 requirements segments identified in 07.3. 

2.8. To conclude on this aspect, therefore, even the Evaluation Methodology 
provided under Section 07.2 of the RFP document, confirms that 
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Intracom is totally justified in its complaint under review, and that the 
software program offered need not be available in the English language 
at the moment that the offer is presented – but it only at the Fourth Stage 
of the entire evaluation process that such a requirement will enter into 
place, as amply described above. 

3. The Appeal 
 

For the avoidance of further repetition on the submissions made by the 
Director of Contracts under this heading, Intracom will merely reiterate 
(without prejudice to what has already been stated above) its 
confirmation that a software program was presented to the Verification 
Committee in the English Language during the site visit.  Such program 
is currently pending final examination by the Imperial College. 

 
4. The Director’s Reply 
 
4.1 The Director of Contract is, evidently from his comments under 

Paragraph 4.1 of his submissions, trying to shy away from the focal 
issue which is to be determined by the Appeals Board in this case – 
namely whether or not an English version of the software had to be 
available, tried and tested, at the point in time that the bids were 
submitted.  As already argued, this is precisely what the Director of 
Contracts is stating in his letter of the 2nd June 2006, as the only reason 
for Intracom’s disqualification Stage 2 of the Evaluation Process.  
Consequently this focal issue is not purely academic, but, more 
appropriately, the determining issue which is to be decided by the 
Appeal’s board.  With all due respect, the fact alone that the Director is 
ex admissis not relying on an argument to this effect, further confirms 
that his decision, as dictated in his letter of the 2nd June 2006, merits to 
be revoked and annulled. 

4.2 With reference to the Director’s position as provided under 
Paragraph 4.2 of the submissions, Intracom refers once again to the 
submissions being put forward under Paragraph 2 above and emphasizes 
that its replies are provided in its responses to the criteria identified in 
section 07.3 of the RFP.  In other words, Intracom successfully met all 
the requirements up to Stage 2 of the evaluation process by satisfying all 
the technical requirements set out in 07.3 - when only the technical 
component of the submission (ie: package 2) is to be considered.  The 
Director is totally wrong in his argument that such software should have 
been made available as finalized and tested software to be verified by 
the date of the site visits.  As already explained, the verification process 
is in terms of the same evaluation methodology provided under 
Article 07.2 of the RFP (Page 59), to take place only at stage 3 of the 
evaluation process and the testing stage is only to take place at stage 4 of 
the adjudication process.  It is for this reason that Intracom firmly argues 
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that the Evaluation Committee and the Director of Contracts have acted 
ultra vires their functions and powers at stage 2 of the evaluation 
process. 

4.3 The Director of Contract however keeps harping on the argument that 
Intracom was obliged to prove the tested availability of the system in the 
English language version at the moment of bidding or at any time during 
stage 2 of the process.  This is totally incorrect for reasons which have 
already been explained.  Nowhere in his submissions does the 
Director of Contracts pin point any of the criteria listed under Article 7.3 
of the RFP document to justify its decision in terms of the letter issued 
on 2nd June 2006. 

For all the above reasons, Intracom respectfully concludes that it has proven its 
case sufficiently to merit the revocation of the decision of the Director of 
Contracts to disqualify Intracom for the reasons defined in his letter of the 
2nd June 2006. 
 
 
 
 
 
 
NORVAL DESIRA LL.D. 
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In the Public Contracts Appeals Board 
 

Intracom S.A. 
 
v 
 
Director of Contracts 

 
 
Reply of the Director of Contracts to the submissions of Intracom SA 
(“Intracom”) 
 
The following submissions are made with respect: 
 
1. The abandonment of the grounds of appeal 
 
1.2 The submissions presented by Intracom confirm that Intracom has 

effectively abandoned the grounds on which its appeal was based. 
Intracom no longer submits, as it did in its appeal, that it “effectively 
demonstrated [the English version of the IntraHealth software to the 
representatives of the Evaluation Committee during the Athens site 
visit”. Indeed it can no longer do so, as that submission was contradicted 
by the evidence of the Director and of Mr Pomonis.16 

 
1.3 The Director therefore respectfully submits that Intracom’s appeal 

cannot but be dismissed. 
 
2 Factual observations 
 
2.1 Although the Director considers that the above submission, seen in the 

light of his earlier submissions, ought to suffice, he considers that he 
must make a number of factual observations, for the record: 

 
2.1.1 In paragraph (a) of Intracom’s submissions, Intracom submits that it did 

not have to have the English version of the software at the moment of 
tendering. As is clear from the Adjudication Committee’s report17, this 
point was never in contention. 

 
2.1.2 In paragraph (b), Intracom makes the point that the first time it was 

asked to present the IntraHealth software in English in a live 
environment was on 8 April 2006. This is Intracom’s interpretation, with 
which the Director disagrees. On 8 April 2006, the request to view the 
software as it was to be implemented was merely repeated, it having first 

                                              
16 In paragraph (f) of Intracom’s submissions it is once again confirmed that, contrary to what was 
submitted in the appeal, the English language version is still not ready.  
17 Quoted at para 4.3 of the Director’s submissions 
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been made on 23 March 2006, the English language point simply 
clarified for the avoidance of doubt.18 In any event, nothing turns on the 
Director’s request to view the software in English in a live environment. 
The decisive, uncontested, fact is the software in English was not ready 
on the day its existence was to be verified. 

 
2.1.3 In connection with paragraph (c) the point must again be made that 

although Intracom’s failure to demonstrate the English version of the 
software in a live environment was a significant failure, it was not 
decisive. What was decisive was the fact that the English language 
version was not ready. 

 
2.1.4 It is simply not true, as alleged in paragraph (d), that Intracom “always” 

made it clear that it did not possess a system in the English language, 
which was proven in a live environment. Mr Grech testified that 
nowhere in Intracom’s submission was it made clear that the software in 
question was not available in English. Moreover, he also explained that 
nowhere in Intracom’s submission was it indicated that Intracom had 
plans to translate the software into English. Indeed the first time that the 
Director’s advisers were made aware that the software was not available 
was on 8 February2006. This notwithstanding it was decided, on the 
basis of Intracom’s undertaking to have the software ready by the end of 
Q1 2006, to proceed with the examination and evaluation of its 
submission. The point that the translation is now happening 
“independently of the Malta project”19 was only made, for the first time 
– and somewhat conveniently for Intracom - by Mr Pomonis in his 
testimony.  

 
2.1.5 Mr Pomonis’ view is contradicted by that of Mr Grech and Dr Hugo 

Agius Muscat who both testified to the effect that the RFP required a 
mature system that allows for a high degree of parameterisation, thereby 
obviating the need for customisation.  

 
The point about discrimination is not understood. The RFP did not 
exclude software originated in a language other than English. In the case 
of software originated in another language, the RFP simply required, in 
effect, the software to have been translated at the point in time that its 
existence was to be verified.20 

                                              
18 In an email sent on 23 March 2006 Mr Samouil was asked to confirm “that the modules indicated are 
the same (identical) modules that have been proposed in terms of your response to the RFP…Please 
confirm also that they are according to the RFP requirements and hence can be implemented in Phase 1 
of the Maltese Healthcare.” In his response of 27 March 2006, Mr Samouil said that “the indicated 
modules can be implemented in Phase 1 in the Maltese Healthcare.” How modules in Greek, as shown, 
can be implemented in Malta remains a mystery. 
19 Paragraph (f) of Intracom’s submissions 
20 This is a function of the RFP requirements cited at paragprah 2 of the Director’s submissions. 
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2.1.6 Somewhat ironically, Intracom ends its submissions, at paragraph (f), 
with a “commitment” to provide the English language software “which 
is currently awaiting its final examination” – without even indicating a 
date. It will be recalled that Intracom had previously committed to have 
this software in English by the end of Q1 006 

 
 
 

Av Henri Mizzi 
CAMILLERI PREZIOSI 
Valletta Buildings 
South Street 
Valletta 

 
 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
The Public Contracts Appeals Board, having made the foregoing 
considerations, concludes as follows: 
 
1) The question of language 
 
The Board cannot but agree with the written submission of the legal advisor to 
the contracting authority, namely, that the initial ground of appeal that 
challenged the statement by the Director of Contracts that the system was 
required in the English language, during the course of the sitting, and 
specifically, following the evidence of Mr. Pomonis and, later, in the written 
submissions, was transformed into one of when the English version was 
required. 
 
Therefore, there appears to be no need for further consideration of 
whether the Request for Proposals’ (RFP) document should have specified the 
‘English language’ as a requirement. 
 
Yet, this notwithstanding the Board still wishes to place on record its remarks 
regarding the subject. 
 
The Constitution of the independent Republic of Malta lays down that the 
official languages of the State are Maltese and English and, for the present, no 
other language enjoys that status.  Therefore, it is not required for tender 
documents for the supply of goods or services to specify the language required 
by the tenderer. Indeed, if any question were to exist, it would only be as to 
whether the required language is to be Maltese or English.  The tender 
                                                                                                                                  
 
 



234 

document need only specify the required language in the improbable instance 
when a required language is a foreign one, i.e. another language other than 
Maltese or English. 
 
2) Customisation of the system 
 
The Board has noted that certain witnesses for the defence have laid emphasis 
on the provisions of the RFP as regards customisation vis-à-vis 
parameterisation – ‘an implementation of the IHIS suite of applications that is 
bereft of customisation’. 
 
Indeed, this provision is also referred to in the written submissions which have 
been received from the contracting authority’s legal representative. 
 
The board also noted that the concept of what constitutes customisation as 
viewed from opposite views differed somewhat. 
 
It is felt that the explanation given by the defence witnesses was persuasive, 
that a translation of the working language constituted a radical change and 
therefore constituted ‘customisation’.  During a live demonstration of the 
English language version that was made on a lap top computer at the time of 
the site visit various glitches were evident, whereas the same system in the 
Greek language seemed to have worked well.  This would also add weight in 
favour of the opinions expressed by the defence witnesses. 
 
Having said this, however, the Board must point out that the evaluation 
committee, albeit being aware that the system, as originally offered by the 
appellants was in the Greek language, yet, they allowed the evaluation process 
to continue against a promise made by the company that the English version 
would be available by the 31 March 2006. 
 
The Board feels that, despite all the good intentions that the 
Evaluation Committee may have had when they allowed the evaluation process 
to continue against a promise made by the appellants, yet, in doing so, this 
Board considers that, notwithstanding, the committee had forfeited any right 
they may have had to discard the offer by invoking the provisions of the RFP in 
this respect. 
 
Furthermore, considered within the context of the above, at that stage, 
the question of what constitutes ‘customisation’ became one of purely 
academic value. 
 
3) Time of availability of the English version 
 
The evidence given by witnesses and the written submissions received by the 
Board, particularly that by the appellants’ legal advisor, all make clear that the 
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critical element in this case was when the fully functional English version of 
IntraHealth was required. 
 
The appellants’ legal representative has argued that the fully functional 
English version was required at the time of implementation, i.e. the time of 
execution of the project.  He refers to a question put by the company at a 
briefing session held on the 06 January 2006 the reply to which was that ‘the 
implementation was to be in the English language.’ 
 
While this argument may or may not have its merits, the Board feels that this is 
an instance where common sense should prevail. 
 
In the opinion of this Board, the evaluation committee were obliged to choose 
one of three alternate options: 
 
(a) keep their decision in abeyance until such time as a fully and perfectly 

functional system was made available by the appellants; 
 
(b) go for pie in the sky and allow the offer to proceed for further evaluation 

processing on the premise that a perfectly operating English version 
would be supplied eventually by the appellants; or; 

 
(c) decide at that stage, after having given all possible opportunity to the 

appellants to come up with the appropriate version up to and including the 
time of the site visit. 

 
This Board opines that if the evaluation committee had adopted any of the first 
two choices it would have acted irresponsibly. In the first instance, because the 
potential loss of EU funds and other Government constraints dictated that a 
quick decision was necessary. In the second case, the reasons are too obvious to 
require further explanation. 
 
The Board feels that the evaluation committee, no doubt in the interest of 
allowing the greatest possible number of competitive elements to proceed, 
acted prudently to a fault when it allowed adequate time for the appellants to 
come up with a perfectly functional English version of IntraHealth to the extent 
of including them in the site visit even after such version had not materialised 
by the promised date of the 31 March. 
 
4) Other issues 
 
In his written submissions, the appellants’ legal representative raised certain 
secondary issues which had not been included in the original appeal and do not 
appear to have been raised during the hearing.  In ordinary circumstances the 
Board would not consider such submissions but in this case, in the interest of 
fairness and transparency and, also, because the claims made could have certain 
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implications, the Board has decided to examine the claims made and to pass 
judgement accordingly. 
 
a) Permissibility of the site visit 

 
Dr Desira questioned whether the site visit was permissible under the 
terms of the RFP.  Indeed, he argues that on the basis of Section 07.2 of 
the document, the site visit should be deemed to be ultra vires. 
 
This Board has studied carefully the provisions of the section and 
considered thoroughly the logic behind it.  The Board concludes that the 
site visit as referred to in the RFP was intended to serve a holistic purpose 
and not merely to ascertain the technical capability of the system. 
As such, the visit is envisaged to take place over an extended period 
‘that could last for a period of sixty days’ and not merely the one day or 
so of the site visit that was made by the evaluation committee. 
 
The site visit that was organized in this case was restricted purely to 
technical issues which clearly have their place in the second stage of the 
evaluation proceedings. 
 
There is nothing in the RFP which can be interpreted to exclude a 
technical site visit.  The visit concerned was not conducted under any 
form of duress but with the consent of the contending parties. 
 
It is the view of this board that, in fact, the postponement of 
the committee’s decision, which became necessary because of the site 
visit, could only work in favour of the appellants by giving 
a further opportunity to finalise the perfectly functional, glitch-free, 
English version. 
 
Therefore, this Board does not find that the evaluation committee acted 
ultra vires of the RFP in organising the visit. 
 

b) Potential grounds of discrimination on account of language of origin 
 
The appellants’ legal advisor has correctly submitted that ‘the 
Government cannot expect to purchase a system which is completely free 
of any translation from anything other than the English language as this 
would be tantamount to a discriminatory requirement that the system 
itself must have originated in the English language’. 
 
The uncontested facts that emerged during the hearing show that the 
evaluation committee had been aware at an early date of the evaluation 
process that the IntraHealth system was in Greek.  They allowed the offer 
to proceed in the evaluation process against a promise made by the 
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company that the English version would be available by the 31 March and 
indeed even tacitly extended this period until the date of the site visit.  
Clearly they did not discard the offer immediately when it became known 
to them that the system was in Greek. 
 

The Board therefore considers that no possible blame can be attached to the 
defendants regarding discriminatory treatment on the above grounds. 

 
Having deliberated on the above conclusions and, particularly, with regard to 
conclusions (3) and (4), the Board has found against the appellants and, 
therefore, has decided to reject the appeal. 
 
The Board also recommends that the deposit put up by the appellant should not 
be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
26 July 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 85 
 
RE: CT 2597/2005 – Advert No CT 61/2006: Supply of Securitainers, 
Size: 26mm x 51mm 
 
This call for tenders was published in the Maltese Government Gazette on 
28 February 2006 and was issued by the Department of Contracts following 
a request received from the Government Pharmaceutical Services (GPS) 
on 13 February 2006. 
 
The closing date for this call for offers was 11 April 2006 and the 
global estimated value of the contract covering a period of three years 
was Lm 50,215. 
 
Eight (8) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, 
Messrs Drugsales Ltd filed an objection on 15 June 2006 against the intended 
award of the said tender to Messrs Reactilab Limited (Lm 24,041.49 for the 
three (3) year period under consideration). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 26 July 2006 to discuss this objection. 
 
Present for the hearing were: 
 
Drugsales Ltd 
 Prof Ian Refalo – Legal Representative 
 Mr Alfred Gera de Petri 
 Mr Andrea Gera de Petri 
 Ms Julia Gera de Petri 
 
Reactilab 
 Dr Antoine Cremona – Legal Representative 
 Ms Maria Attard 
 
Government Pharmaceutical Services 
 Ms Anna Debattista – Director, GPS 
 
Adjudication Board 
 Ms Miriam Dowling – Chairperson 
 Mr Paul Pace 
 Ms Rose Aquilina 
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After the Chairman’s brief introduction, Drugsales Ltd’s legal representative 
was invited to give a résumé of what lead to the filing of their objection. 
 
Prof Ian Refalo, representing the appellants’, started by stating that his clients 
decided to file their objection in respect of the tender issued for the supply of 
Securitainers, Size: 26mm by 51 mm for the simple reason that this 
product was a British registered trade mark of Drugsales Ltd’s principals, 
Jaycare Ltd.  A document was presented to the floor in order to enable 
appellants to corroborate their claim to the effect. 
 
The appellants’ legal representative argued that, on the basis of the fact that 
Securitainers was a product of Jaycare Ltd, the recommended tenderer, 
namely Reactilab, must have offered a similar product.  As a matter of fact, the 
product offered by the recommended tenderer, was manufactured by 
RPC Containers Ltd of UK.  The same complainant contended that if the 
Government Pharmaceutical Services (GPS) did not want Securitainer as a 
branded product, they should have requested tenderers to supply Securitainers 
or similar products in the tender document. 
 
During the proceedings, Prof Refalo said that the Commercial Law in Malta 
made a distinction between (a) the registration and (b) the use of, a trademark.  
He explained that the use of a trademark would give the right to the ownership 
of a trade mark even if not registered while the registration of a trade mark 
would give more protection. 
 
Dr Antoine Cremona, Reactilab Limited’s legal representative, responded by 
stating that it was necessary for the appellants to prove that Securitainers was a 
trade mark registered in Malta since it appeared that this product was not a 
community trade mark.  He explained that this product was used to store pills 
and nowadays the name ‘securitainers’ was used as common parlance for snap-
cap container.  Reactilab’s lawyer argued that if it were only the appellants who 
could import such containers, then there could be no competition for this 
tender.  At this point, Prof Refalo intervened to point out that, apart from his 
clients, other bidders could have competed and offered such product as, in view 
of competition, his clients could not have exclusivity on a particular product. 
 
Continuing, Dr Cremona explained that in the tender document there was no 
direct reference to the trademark.  He claimed that the word ‘Securitainers’ was 
only used in the title of the tender and that in the description reference was only 
made to snap-cap type of bottles. 
 
The recommended tenderer’s legal representative said that they acknowledged 
that Securitainers was the trade mark registered in England however he insisted 
that, in the industry, such containers were known as securitainers.  Whilst 
submitting a document to the PCAB in order to substantiate his argument, 
Profs Refalo also remarked that it was not known whether any legal action had 
been taken on the matter. 
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The main witness in these proceedings was Ms Anna Debattista, Director GPS, 
who, in testifying, explained that when the call for tenders was issued, the term 
Securitainers was not intended as a trademark.  She said that, in actual fact, the 
word ‘Securitainers’ was only mentioned in the heading of the tender and the 
specifications clearly referred to security containers.  She said that, according 
to records available, such tenders had always been issued in the same manner 
since 1988 and that all products purchased for this size of containers were 
securitainers. 
 
The Director, GPS, contended that the specifications applied to all brands and 
not specifically to one particular brand.  However, the witness concurred with 
the PCAB’s opinion that one could not exclude the possibility that other 
bidders might have not participated in this tender because they did not supply 
‘Securitainers’ as a branded product.  Ms Debattista said that three out of eight 
tenderers (including the appellants) offered ‘Securitainers’ while the others 
offered security containers. 
 
When specifically asked by Prof Refalo whether she knew that Securitainer 
was a trade name for Jaycare Ltd., Ms Debattista responded by stating that she 
did not manage to seek legal advice from the Department’s lawyer about the 
legality of the trade mark because the latter was on leave.  At this point, 
Mr Paul Pace, a member of the Adjudication Board, intervened by stating that 
they were not aware that Securitainers was a British trade mark because, if this 
were the case, they would have changed the title of the tender.  He claimed that 
the word ‘Securitainers’ was widely used for this type of containers.  Mr Pace, 
apart from declaring that all products offered were according to specifications 
and that they did not intend to purchase a proprietary item, contended also that, 
if this were the case they would have indicated such requirement in the 
specifications. 
 
The Director, GPS concluded by declaring that the Department wanted to buy the 
cheapest product in terms of what was required according to the specifications. 
 
In his concluding remarks, Dr Cremona said that when his clients 
had supplied the Health Department with the product (a different size) 
called Snap Secure, the employees at the stores referred to it 
as Securitainer. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their motivated ‘letter of 

objection’ dated 17 June 2006, and also through their verbal submissions 
presented during the public hearing held on the 26 July 2006, had 
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objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered the reasons which lead to the appellants’ objection; 
 
• having also noted the references made during the hearing to issues like 

trade marks and proprietary products as well as non-exclusive 
representation of brand; 

 
• having also considered the fact that Department officials had been 

erroneously referring to a specific brand (even if this was only in the title 
of the tender) in successive tender documents when they were after a 
similar product even if this were to be supplied under a different brand 
name (or trade mark); 

 
• having noted the fact that the same Director GPS admitted that there could 

have been the likelihood that potential bidders who could not supply 
Securitainers as a brand may have decided against participating in the Tender; 

 
reached the following conclusions, namely that due to the fact that 
 
1. The PCAB cannot be seen to breach or actually permit Company law 

(concerning trade marks) to be breached. 
 
2. Anyone who could have tendered but could not supply ‘securitainers’ as 

a branded product may have been deprived from participating in the said 
tender. 

 
3. It is possible that currently there could be taking place, formal litigation 

proceedings (overseas), in regard to potential breach of trade mark 
legislation. 

 
In view of the above, this Board finds in favour of appellants and in terms of 
the Public Contracts Regulations, 2005, this Board recommends that the 
deposit submitted by the appellants should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
23 August 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 85 (Addendum) 
 
RE: CT 2597/2005 – Advert No CT 61/2006: Supply of Securitainers, 
Size: 26mm x 51mm 
 
Further to the decision made public on 23 August 2006, the PCAB would like 
to clarify that considering the issues raised during the public hearing and the 
circumstances referred to in the Board’s decision, this Board feels that the most 
sensible thing for the contracting authority would be to re-issue tender, taking 
full account of: 
 
a. proprietary / trademark issues, as well as 
 
b. a better overall tender document placing more attention to detail and, 

possibly, desist from making reference to previous tenders’ specifications 
considering that certain terminology used therein could possibly be 
legally challenged. 

 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
13 September 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 86 
 
RE: CT 2433/2005 – Advert No CT/R/7/2005: Develop, Install and Operate a 
Controlled Vehicular Access (CVA) System in Valletta 
 
This call for tenders was published in the Maltese Government Gazette and 
the EU Official Journal on 29 September 2005 and was issued by the 
Department of Contracts following a request transmitted to the latter on 
22 July 2005 by the Malta Transport Authority. 
 
The closing date for this call for offers was 25 October 2005 and the global 
annual estimated management charge payable to the contracted operator for the 
duration of the project was expected to be, approximately, Lm 500,000. 
 
Eleven (11) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, Messrs 
SG Solutions Ltd filed an objection on 19 June 2006 against the intended award of 
the said tender to Messrs CVA Consortium (Lm 749,000 – Annual consideration). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 26 July 2006 to discuss this objection. 
 
Present for the hearing were: 
 
SG Solutions Ltd 
 Dr Arthur Galea Salomone – Legal Representative 
 Mr Joe Gasan 
 Mr Anthony Galea 
 Mr Antoine Galea 
 Mr David Wallbank 
 
CVA Consortium 
 Dr Simon Tortell – Legal Representative 
 Dr Michael Psaila – Legal Representative 
 Mr Anthony Mamo 
 Mr Brian J Gatt 
 
Malta Transport Authority 
 Dr Nicolette Cassar – Legal Representative 
 Dr Anita Fenech – Legal Representative 
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Evaluation Committee 
 Mr David Sutton 
 Mr Francis Cassar 
 Mr Brian Micallef 
 
Following a brief introduction to this case, the Chairman, PCAB declared that 
it had been decided to hear and discuss the complaint filed by SG Solutions Ltd 
because, after examining the documentation and minutes in relative file, it was 
established that the complainants’ tender was effectively discarded or 
disqualified and that the complaint was lodged within the stipulated time in 
accordance with the pertinent regulation.  The Chairman stated that, according 
to Minute 121 in CT File No 2433/2005, the General Contracts Committee had 
considered the offer submitted by SG Solutions Ltd (T.3) ‘as disqualified and 
not meriting any further consideration.’  Furthermore, it was noted that 
although the Department of Contracts’ rubber stamp indicated that the 
complainant’s letter was received on 26 June 2006, a marginal note on the 
appellant’s letter showed that it was delivered on 19 June 2006 and that it was 
‘provisionally not accepted (by the Department of Contracts), pending advice 
from AG.’ 
 
The PCAB noted that, whilst the complainant was verbally informed about the 
decision on the 15 June 2006, yet, once the offer was discarded, the affected 
tenderer should have been notified of the decision within a designated 
timeframe as contemplated in the pertinent legislation.  Thus, the tenderer had a 
right to file a complaint within four working days from the date of notification 
of the decision. 
 
At this stage SG Solutions Ltd’s (the appellants) legal representatives were 
invited to explain the motive leading to their complaint. 
 
Dr Arthur Galea Salomone, started his submission by emphasizing that the 
tender was issued for a controlled vehicular access system in Valletta.  He said 
that, according to Clause 2.3.1 Overall Objective of the tender document 
‘the Project as envisaged in this Invitation to Tender is limited to the 
Charging Zone identified in Drawing 1’, namely, Valletta.  Furthermore, 
it was indicated that at an unspecified future date, Floriana could be 
added to this Charging Zone and that the access points could be increased. 
Dr Galea Salomone explained that, according to Clause 3.1 Geographical 
Area, apart from quoting an Annual Consideration for the Valletta Zone, 
tenderers were also required to quote for a lump sum ‘if and when the Charging 
Zone is increased to incorporate’ Floriana and a unit price for each additional 
entry/exit point. 
 
Dr Galea Salomone said that in the ‘definition’ section of the tender document, 
‘Contract Term’ was defined as being ‘the period starting on the date of the 
Contract and ending on the 31 December 2016’.  Also, under Clause 2.3.1 
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Overall Objective, it was specified that one of the reasons for the issue of 
tender was for the contracting authority ‘to engage the services of an Operator 
to design, develop, implement, commission, test, maintain, support and operate 
an automated CVA System for a period of ten years’. 
 
The appellants’ legal representative made reference to the Interpretation of 
Contracts, Section 1008 of the Civil Code which stipulated that ‘All the clauses 
of a contract shall be interpreted with reference to one another, giving to 
each clause the meaning resulting from the whole instrument.’  Therefore, 
Dr Galea Salomone claimed that the basic principle was that clauses in a 
contract should not be interpreted in isolation but in a holistic manner. 
 
With regards to the Valletta Zone, the complainant’s lawyer said that 
SG Solutions Ltd and CVA Consortium quoted an amount of Lm 471,518 and 
Lm 749,000 per annum respectively.  As a consequence, these annual 
considerations would give a total sum of Lm 4,715,280 and Lm 7,490,000 
respectively over the contract term of 10 years, meaning, continued Dr Galea 
Salomone, that the recommended tenderer’s offer was Lm 2,774,720 or about 
59% more expensive than that of his clients. 
 
In so far as the inclusion of Floriana is concerned, Dr Galea Salomone said that 
whilst SG Solutions Ltd submitted an offer of Lm 200,600 annually, 
CVA Solutions Ltd offered a lump sum of Lm 1,888,000.  He argued that, 
in spite of the fact that his clients submitted an annual fee, their offer could 
have easily been evaluated by multiplying the amount quoted by ten (i.e. x 10).  
He maintained that the fee ‘per annum’, considered in conjunction with the 
contract termination date, provided a definite and specific sum, thereby 
complying with the tender requirement for Lump Sum.  He claimed that his 
client’s offer, based on this mathematical calculation, gave a total lump sum of 
Lm 2,006,000.  Although, this was more expensive than that of the 
recommended tenderer by Lm 118,000, this had no significance because 
Floriana alone was never on offer and the contract had to be awarded in 
respect of either Valletta alone or Valletta and Floriana together. 
As a consequence, if Floriana and Valletta were to be added together, 
SG Solutions Ltd’s and CVA Consortium’s overall offers would amount to 
Lm 6,721,280 and Lm 9,378,000 respectively.  Thus, the appellants’ 
legal representative contended, his client’s offer would be Lm 2,656,720 
cheaper over a period of ten (10) years.  He remarked that the more the two 
options were introduced closer to the expiry of the Contract Term the savings 
to the Contracting Authority would be even greater. 
 
During his submission, the appellants’ lawyer drew the attention of those 
present that the Ministry for Investment, Industry and Information Technology 
(MIIT)’s website had publicly announced that, at a press conference given by 
Ministers Austin Gatt, Jesmond Mugliette, George Pullicino u Ninu Zammit on 
03 July 2006, the Cabinet had decided to exclude Floriana from the scheme. 
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Dr Galea Salomone said that there was no definition of the words Lump Sum in 
this contract.  However, in the Oxford and Collins English Dictionaries, 
Lump Sum was defined as “a relatively large sum of money paid at one time.”  
Thus, he maintained that, if one were to make a multiplication, it did not 
mean that it was not a Lump Sum as the issue in this instance is with the 
modality of payment and not with the computation of the amount.  
Furthermore, Dr Galea Salomone explained that the concept of Lump Sum was 
legally used in respect of damages, personal injury and deaths, and that such 
amounts were arrived at by complicated calculations.  He claimed that, after all, 
the objective of a Lump Sum was to have a determinate and specific amount.  
The appellants’ legal representative explained that if they had a per annum 
amount without a contract term he would have understood the argument that 
their offer could not be evaluated because it would have been ‘open ended’.  
However, he insisted that the whole issue was related with the interpretation of 
the words Lump Sum because, once they had a definite contract term and a 
specific annual fee, the lump sum could easily be computed. 
 
Dr Galea Salomone pointed out that, in view of the fact that this tender was 
issued under the three-envelope system, at the final stage, the considerations 
would be principally financial.  Furthermore, he maintained that according to 
Clause 4.10.1 of the tender document, the contract would be awarded in favour 
of the most economically advantageous offer. 
 
The appellants’ lawyer said that SG Solutions Ltd quoted an ‘annual fee’ for 
the benefit of the contracting authority because it varied proportionately in 
accordance with the period of provision of service.  The difference between 
the two offers was Lm 2.77 million in respect of the Valletta zone 
and Lm 2.66 million if Floriana were to be added to the Valletta zone. 
Dr Galea Salomone argued that, the fact that the contracting authority 
interpreted a Lump Sum in a restrictive manner went against the interests of the 
same contracting authority because the additional expense involved was 
substantial. 
 
Dr Galea Salomone concluded by stating that the two premises on which the 
Evaluation Committee based its decision to disqualify his clients’ tender were 
both incorrect because (a) the appellants’ offer had a lump sum and, (b) it was 
possible for the offer to be evaluated.  Furthermore, he alleged that the 
awarding of such a contract to a tenderer whose offer was Lm 2.77 million 
more expensive was an abuse of public funds.  He insisted that apart from the 
fact that the disqualification of the complainants’ offer was unfounded and 
unjust, it was financially also a fact that his clients’ offer was more 
advantageous. 
 
In reply to a specific question by the PCAB, Mr David Wallbank, representing 
SG Solutions Ltd, stated that they did not seek clarifications because the 
inclusion of Floriana in the scheme was always in doubt and, in actual fact its 
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exclusion was subsequently confirmed.  Furthermore, he pointed out that the 
tender was issued ‘To develop, install and operate a Controlled Vehicular 
Access System in Valletta’. 
 
Dr Nicolette Cassar, the Malta Transport Authority’s (ADT) legal 
representative, responded by clarifying that this hearing was convened to 
review the decision regarding the disqualification of the appellants’ offer and 
not to compare the tenderers’ financial offers, which at this stage was 
irrelevant. 
 
Dr Cassar explained that in this case there was no need to check the regulations 
or the interpretation of same in the Civil Code because the tender was very 
clear and there was no need for anyone to interpret anything in a different 
manner than in the way requested in the Tender Document.  The contracting 
authority’s legal representative claimed that, according to the tender document, 
bidders were required to quote an Annual Consideration for the Valletta zone 
and ‘lump sum’ fees in case Floriana was included in the scheme and a unit 
price for each additional entry/exit point.  She contended that lump sum had to 
be considered as opposed to annual consideration. 
 
The ADT’s legal representative said that the complainant’s offer was 
discarded because they did not abide by the conditions of the tender 
document when they quoted an annual fee instead of a lump sum 
and that such decision was taken after seeking advice from the 
General Contracts Committee.  Dr Cassar said that there were many 
variables and risks, which had to be taken into consideration when 
calculating a lump sum, such as business projections and parameters. 
 
Dr Cassar stated that tenderers had to ensure that the quoted amount was 
viable and, at the same time, competitive.  As a consequence, the authority 
could not take an annual fee and multiply it by 10 because the matrix of 
planning a Lump Sum was different from that of Annual Consideration.  
Furthermore, she argued that all bidders who quoted a lump sum, as 
requested, did not have the possibility to quote with the same method and 
therefore ADT would not have offered a level playing field. 
 
During her intervention, the ADT’s lawyer claimed that her clients could not 
understand why the appellants confuse an interpretation given to a lump sum 
vis-à-vis an annual consideration as, even in the Maltese language, 
one would find a specific translation of the term lump sum which is 
self-explanatory, namely the one found in Prof Joseph Aquilina’s Maltese 
dictionary, where, ‘Lump Sum’, is defined as ‘somma ta’ flus li tiġbor 
is-sommiet kollha flimkien.’ 
 
Dr Cassar remarked that all other bidders, with the exception of the appellants, 
submitted a Lump Sum and that, although prospective bidders had the 
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opportunity to seek clarifications, the appellants never requested clarifications 
on the matter. 
 
Finally, she said that they could not exclude the possibility that the other 
bidders would have submitted a different offer if they were given such an 
option.  However, she contended that the Evaluation Committee had to abide 
by the requirements of the tender document and at no point ADT could 
change the parameters of the tender conditions.  Dr Cassar maintained that, 
as a consequence, it was difficult for ADT to proceed with further 
consideration of the appellants’ offer because they could not be compared in 
absolute terms. 
 
Dr Simon Tortell, CVA Consortium’s legal advisor, insisted that the terms of 
the contract were clear because the tender was issued for a Lump Sum as 
opposed to Annual Consideration.  He argued that it was not correct to state 
that a lump sum could be computed by simply multiplying the annual fee by 
10 because those tenderers who quoted a lump sum, apart from taking a 
business risk, had to take into consideration many variables, which included 
interest payments, cost of living, rent, fuel, electricity, introduction of Euro and 
net present value.  He maintained that the most economical, advantageous offer 
was not just financial and that the appellants were disqualified because they did 
not carry out the exercise and did not take such a risk. 
 
Dr Tortell said that it would have been unfair on those bidders who had 
complied with the requirements of the tender document to alter parameters to 
accommodate appellants once these did not abide by such conditions.  
Furthermore, he said that the other bidders, including his clients, would have 
been put at a disadvantage had the appellants’ offer not been discarded because 
otherwise the tenders would not have been evaluated on a level playing field.  
He claimed that the purpose of the lump sum was intended to know how much 
Government would be required to pay in case it was decided to terminate the 
contract. 
 
Mr Edwin Zarb, Director General Contracts, who testified under oath, stated 
that the appellants were disqualified because they did not submit a lump sum 
for Items 2 and 3 as requested in the tender conditions.  He insisted 
that tenderers were obliged to submit their offer as specified in the 
tender requirements and to abide by the tender conditions.  The 
Director General, Contracts testified that the business risk for an 
annual consideration and a lump sum was different because the date of the 
introduction of any of the “options” was unknown.  Furthermore, he explained 
that if the tender document requested a lump sum, such offer could not be 
adjudicated on an annual consideration basis because, otherwise, they would 
not make an equitable comparison. 
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At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘motivated letter of 

objection’ dated 19 June 2002, and also through their verbal submissions 
presented during the public hearing held on the 26 July 2006, had 
objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered Dr Galea Salomone’s reference to Clause 3.1and to the 

fact that tenderers were also required to quote for a lump sum ‘if and 
when the Charging Zone is increased to incorporate’ Floriana and a unit 
price for each additional entry/exit point; 

 
• having also noted Mr Wallbank’s claim that the tender was issued 

‘To develop, install and operate a Controlled Vehicular Access System in 
Valletta’; 

 
• having also considered Dr Galea Salomone’s reference to (a) the 

definition of the contract term, namely, the period starting on the date of 
the Contract and ending on the 31 December 2016 and (b) to Section 
1008 of the Civil Code in respect of Interpretation of Contracts; 

 
• having noted the appellants’ lawyer’s reference to the cost savings that, in 

his clients’ opinion, the taxpayer would be making if their option were to 
be selected, particularly, if introduced closer to the expiry of the 
Contract Term where appellants claim that the savings to the Contracting 
Authority would be even greater; 

 
• having heard (a) appellants remark that the contract should be awarded to 

the most economically advantageous offer and (b) Contracting authority’s 
legal representative rebut the statement contending that the hearing was 
convened to review the decision regarding the disqualification of the 
appellants’ offer and not to compare the tenderers’ financial offers; 

 
• having heard from appellants how they argued that their annual fee 

could be easily turned into a lump sum just by way of multiplying 
the fee by ten, the intended period of the contract, as well as the 
Director General Contract’s testimony in regard, with the latter stating 
‘inter alia’ that the business risk for an annual consideration and a lump 
sum was different because the date of the introduction of any of the 
“options” was unknown; 
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• having heard definitions (Maltese and English) as regards the term 
‘lump sum’ as defined in two reputable dictionaries; 

 
• having noted the ADT’s legal representative’s claim that the 

complainant’s offer was discarded because they did not abide by the 
conditions of the tender document when they quoted an annual fee 
instead of a lump sum and that appellants never sought clarification on 
the matter adding that the Evaluation Committee had to abide by the 
requirements of the tender document and, at no point ADT could 
change the parameters of the tender conditions; 

 
• having taken regard of Dr Tortell’s argument in relation to the issue of 

business risk involved between quoting an annual consideration vis-à-vis 
quoting a lump sum; 

 
• having also reflected on the issue raised by Dr Tortell regarding the fact 

that the purpose of the lump sum was intended to know how much 
Government would be required to pay in case it was decided to terminate 
the contract.   

 
• having, finally, considered the DG Contract’s opinion on the difference 

between an annual consideration vis-à-vis a lump sum, 
 
reached the following conclusion, namely 
 
1. The Terms and Conditions of the Tender Document were clear enough for 

all the other bidders, so much so that all of them (except the appellants) 
tendered an offer containing a lump sum. 

 
2. The appellants did not, at any stage, seek clarification from the tendering 

authority. 
 
3. Notwithstanding the doubt placed by the appellants’ legal advisor 

regarding the interpretation of the phrase ‘lump sum’, this board is of the 
opinion that the term cannot be interpreted otherwise than what is 
understood literally, i.e. a determinate and specific amount without the 
need of any further form of computation to arrive at the quantum. 

 
4. Certain points raised by appellants’ legal representative, such as the 

possible long term cost saving to the Contracting party if one were to 
select their offer, may, subject to further verification, hold a certain 
element of truth (albeit not to be evaluated by a simple multiplication - as 
suggested by the appellants’ lawyer - by the presumed duration of the 
contract term) but the PCAB cannot ignore tender specifications which 
were clear to one and sundry.  The extent of viability of opting for one 
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condition or other may be considered within a different forum but 
certainly not by this Board at this stage. 

 
5. The decision taken by appellants to submit an annual consideration rather 

than a lump sum (as requested in tender document) remains an arbitrary 
decision taken by appellants based on business considerations, which may 
have been taken with the best of intentions but still remains against the 
basic requirements of the tender. 

 
As a consequence, to (1) to (5) above, this Board finds against the appellants 
since these have not complied with the relevant tender specifications and, 
therefore, they decide that appellants should not be re-considered. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by the appellants should not 
be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
23 August 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 87 
 
RE: CT 2151/2005 – Advert No CT 73/2005: Design, Supply, Installation, 
Testing and Commissioning of Slaughter-Line Equipment and Ancillary 
Services at the Civil Abattoir, Xewkija, Gozo 
 
This call for tenders was published in the Maltese Government Gazette 
and the EU Official Journal on 22 March 2005 and was issued by the 
Department of Contracts following a request transmitted to the latter 
on 23 February 2005 by the Ministry for Gozo. 
 
The closing date for this call for offers was 17 May 2005 and the 
global estimated value of the contract was Lm 428,050 
 
Six (6) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, 
Messrs General Maintenance Ltd filed an objection on 20 June 2006 after being 
informed that their ‘tender is not among the selected ones since it has been 
adjudicated as not complying in full with the tender specifications.’ 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza, 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 26 July 2006 to discuss this objection. 
 
Present for the hearing were: 
 
General Maintenance Ltd 
 Dr Franco Vassallo – Legal Representative 
 Mr Jimmy Calleja 
 Mr Marco Camilleri 
 
Camray Ltd 
 Mr Brian Miller 
 Mr Mike Mifsud 
 
Ministry for Gozo 
 Mr Joseph Portelli 
 Dr Tatiane Cassar – Legal Representative 
 
Adjudication Board 
 Dr Frank Galea – Chairperson 
 Ing Lawrence Curmi 
 Ing Saviour Debrincat 
 Mr Carmel Portelli 
 Ms Maryanne Pace 
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Following the Chairman’s brief introduction, General Maintenance Ltd’s 
legal representative was invited to explain the motive leading to his clients’ 
objection. 
 
Dr Franco Vassallo, the appellants’ legal representative, started by stating that 
his clients were informed that their offer was not among the selected ones 
because it had been adjudicated as not complying in full with the tender 
specifications.  He contended that his client’s offer should have never been 
excluded for this reason considering the fact that the tender document was 
generic.  Apart from this, Dr Vassallo pointed out that during the evaluation 
process, various clarification meetings were held and that the appellants had 
always submitted explanations and furnished the Adjudication Board with all 
the necessary information.  
 
The appellants’ lawyer explained that from the Department of Contracts’ file it 
transpired that only four items under Schedule 1 – Slaughter-line equipment 
(Clause 1.6.3.2 Carcass Splitting; Clause 1.7.2.8 Stainless Steel Working 
Platforms; Clause 9.1.11 – Conveyer Control and Clause 1.05.1 – 
Sandwich Panels floor finishing) and another six items under 
Schedule 2 – Ancillary Services (Clause 2.5.1.1.1 Energy Meter, 
Clause 2.5.1.1.2 Transient Over Voltage Protection Module, Clause 6 
Hot / Cold Water Plumbing, Clause 7.7 Screen System, Clause 9 Steam System 
and Clause 12 Ventilation System) were indicated as not compliant with the 
specifications.  Dr Vassallo contended that the Adjudication Board could have 
never stated that they were not up to specs once they guaranteed that they were 
going to provide such items up to the required standards.  Furthermore, he 
emphasised that their equipment was according to EU specifications, the offer 
submitted was a proven system and the Adjudication Board knew that they had 
experience on similar contract as sub-contractors. 
 
Dr Vassallo insisted that it was not reasonable and fair to exclude a tenderer 
considering the fact that their offer was 95% up to specifications and only 5% 
non compliant and, this, on minor items.  He went on to argue that such line of 
action would penalise the contracting authority itself because it would be 
restricting its offers in the selection process. 
 
He concluded by stating that his clients felt that once they had submitted all the 
necessary information to fulfil the requirements of the tender, they should have 
been considered as eligible participants for the financial stage. 
 
Dr Tatiane Cassar, legal representative of the Ministry for Gozo, rebutted the 
appellants’ statement by stating that she did not agree that the tender was 
generic because there were specifications for each item.  Furthermore, she 
contended that the tenders needed to achieve 100% compliance with the 
technical specification to proceed to financial stage. 
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Dr Frank Galea and Ing Lawrence Curmi, Chairman and Member of the 
Adjudication Board respectively, gave their testimony under oath. 
 
Dr Galea said that the Board arrived at its decision after making a technical 
evaluation of the documents received.  He explained that two out of five offers 
received were not considered as valid because the tenderers indicated their 
prices in Envelope 2 of their submission while the other three bids did not have 
enough information.  As a consequence, the Adjudication Board requested 
various clarifications in order to give the latter tenderers the opportunity to be 
in conformity with the technical specifications. 
 
At this point, Ing Curmi clarified that during the evaluation process, they 
always kept the Department of Contracts informed with the situation and 
informed them about the level of conformity (in percentile terms) obtained by 
each tenderer in respect of specifications. 
 
Ing Curmi stated that they also requested authorisation from the 
Director of Contracts to seek further clarifications from the said bidders. 
 
Intervening on this specific issue, the PCAB made reference to a letter dated 
27 March 2006 which was sent by the Adjudication Board to 
General Maintenance Ltd wherein it was stated: 
 
‘Kindly note that the adjudicating board is giving you the opportunity to affect 
changes to your original submission to get in line with the requirements of the 
tender documents…’ 
 
The Chairman, Adjudication Board, sought confirmation from witnesses 
representing the Adjudication Board that the same letter was sent to the other 
bidders and, therefore, there was a level playing field. 
 
Following receipt of this confirmation, however, the PCAB drew the witnesses’ 
attention that they were not seeking clarification but encouraging tenderers to 
change their bids.  Particular reservation was taken by the PCAB in regard to 
the extent that such a scenario was inadmissible and contrary to the principles 
of the procurement regulations. 
 
In reply to a specific question by the PCAB, Ing Curmi confirmed that the 
Department of Contracts had told them to ask the tenderers to submit further 
technical clarifications as well as additional literature and that no changes were 
to be effected.  When the witness said that they had informed the tenderers that 
‘The bid price submitted in Envelope 3 remains unchanged’, his attention was 
drawn to the fact that changes were not attributable solely to price but also to 
the technical specifications.  At this juncture, it was declared that the level of 
conformity of General Maintenance Ltd in respect of the technical 
specifications Slaughter-line and ancillary equipment was originally only 5%. 
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Having witnessed these proceedings, the PCAB decided to conclude the session 
at that point, considering that, in view of the prevailing circumstances, they had 
no alternative but to annul the whole tendering process. 
 
Dr Vassallo intervened to claim that, as a direct consequence of this decision, 
his clients, the appellants, should be refunded with the full deposit paid upon 
lodging the objection. 
 
In view of the above, especially its decision to consider this tender as annulled, 
and in terms of the Public Contracts Regulations, 2005, this Board recommends 
that the deposit submitted by the appellants should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
23 August 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 88 
 
RE: CT 2561/2005 – Advert No CT 347/2005: Pre-Qualification Phase of 
the Tender for the Supply of Surgical Instruments to Mater Dei Hospital 
 
This call for tenders was published in the Maltese Government Gazette 
and the EU Official Journal on 16 December 2005 and was issued by 
the Department of Contracts following a request received from the 
Foundation for Medical Services (FMS) on 21 October 2005. 
 
The closing date for this call for offers was 07 February 2006 and the global 
estimated value of the contract was Lm 750,000. 
 
Fifteen (15) different tenderers submitted their offers. 
 
Following receipt of formal notification from the Department of Contracts 
wherein it was stated their submission was‘ not among the selected ones since 
it has been adjudicated as not complying with the pre-qualification 
requirements’, Messrs Cherubino Ltd, the appellants, filed an objection 
on 22 June 2006. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Maurice Caruana, respectively, 
acting as members, convened a public hearing on 23 August 2006 to discuss 
this objection. 
 
Present for the hearing were: 
 
Cherubino Ltd 
 Dr Adrian Delia – Legal Representative 
 Dr Marcello Basile Cherubino 
 Mr David Basile Cherubino 
 Mr Francis Basile Cherubino 
 Mr John L Gauci 
 
Foundation for Medical Services (FMS) - Evaluation Committee  
 Mr Tonio Mallia – Chairperson 
 Mr Mark Bonanno – Member 
 Mrs Rose Bonanno – Member 
 Mr Mario Sant – Member 
 Mr George Fenech – Member 
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Soon after the Chairman PCAB’s brief introduction, the appellants’ 
(Cherubino Ltd) legal advisor, Dr Adrian Delia, started his intervention by 
stating that according to the Evaluation Committee’s report, his clients were 
disqualified because 
 
‘the manufacturer categorically declared that no samples would be provided 
during the selection process but only after being awarded the Tender and 
only at a cost. Provision of samples was a prerequisite for the 
pre-qualification and will be crucial at the selection phase, thus this proposal 
is not acceptable for the purpose of this Tender. In this instance again, the 
committee decided and agreed to exclude the company from further 
participation in the tender’. 
 
He contended that this statement was factually and completely incorrect 
because in their letter of 01 February 2006, Nopa Instruments 
(the manufacturer) had confirmed that ‘we are in conditions to supply the 
requested samples of our surgical product range in case we shall be awarded 
with the specific order.’  Furthermore, he maintained that in the pre-
qualification document under point (j) of Clause III.3.4 Technical Capacity – 
means of proof required, candidates were not required to provide samples of 
the manufacturing Company but a ‘Confirmation that sample of any instrument 
requested can be provided’. 
 
Moreover, Dr Delia argued that in view of the fact that Nopa Instruments’ 
above-mentioned letter was exclusively addressed to Cherubino Ltd, the word 
‘customer’ in the statement ‘the cost of these samples will have to be beared by 
the customer’ should not have been interpreted to refer to the Client, who, in 
terms of the Pre-Qualification Document, is defined as the Foundation for 
Medical Services (FMS), but to the appellants.  Thus, this meant that relative 
costs incurred would be borne by Cherubino Ltd and not by the Client (FMS).  
Also, the lawyer claimed that the phrase ‘in case we shall be awarded with the 
specific order’ was wrongly interpreted by the Evaluation Committee because 
Nopa Instruments did not declare that they would provide the samples after 
being awarded the Tender.  He maintained that there was a difference between 
‘awarded with specific order’ and ‘awarded the tender’.  Also, Dr Delia 
emphasised that Nopa Instrument could have never been awarded the tender 
for the simple reason that they were not the tenderers. 
 
He explained that this tender consisted of a vast range of equipment and the 
contents of their (Nopa Instruments) letter confirmed that they had the ability 
to provide samples.  Dr Delia concurred with the Chairman Evaluation 
Committee’s letter of reply dated 16 August 2006 wherein it was stated that 'a 
sample is provided to illustrate the items being purchased and to provide the 
prospective purchaser with an example for evaluation before the transaction 
or the actual purchase takes place and not after the award of the tender'.  He 
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failed to understand how the Evaluation Committee understood that the 
sample would be provided after the selection process. 
 
Dr Delia contended that the Evaluation Committee gave an incorrect 
interpretation of the manufacturer’s letter and that if they had doubts 
regarding the identification of the ‘customer’ and the samples’ costs they 
should have asked for clarifications.  The appellants’ legal representative 
presented a document dated 22 August 2006 from Nopa Instruments to 
Cherubino Ltd wherein it was explained that: 
 
‘we make reference to our letter to your goodselves dated 01 February 2006. 
We wish to confirm and clarify that we are able and willing to supply the 
required samples of our surgical instrument product range upon your placing 
a specific order for the particular product/s. 
 
We know that the samples would be required for an evaluation at a pre-award 
stage of the tender, as is common practice in such large tenders for the 
furnishing of instruments for the whole Hospital.  This also clearly shows that 
samples are provided against specific requests as the tender is large and the 
range enormously vast. 
 
We shall, as usual, charge you, Cherubino Ltd. with the cost of the samples 
requested against each request.’ 
 
Finally, in his introductory submission, Dr Delia remarked that in their letter 
of reply, the Evaluation Committee, after analysing the objection, had 
prepared the decision.  He said that, apparently, the Evaluation Committee did 
not know that it was the main function of the Public Contracts Appeals Board 
to decide on the appellants’ objection. 
 
Mr Tonio Mallia, Chairman of the Evaluation Committee, responded by 
categorically denying that they wanted, in any way, to assume the PCAB’s 
role.  He claimed that they simply wanted to defend the case and to prove 
that the appellants were not unjustly disqualified. 
 
Mr Mallia declared that the Evaluation Committee never contested the 
objector’s ability to provide samples.  In their letter Nopa Instruments 
clearly stated that: 
 
‘concerning the actual public Tender for the Mater Dei Hospital we 
confirm that we are in conditions to supply the requested samples of our 
surgical instruments product range in case we shall be awarded with the 
specific order. 
 
The cost of these samples will have to be beared by the customer.’ 
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The Chairman, Evaluation Committee contended that if Nopa Instruments’ 
letter was intended only to cover the relationship between the manufacturer 
and the objector, then the submission of such document would have been 
irrelevant and superfluous for evaluation purposes.  Mr Mallia insisted that 
the statement regarding the provision of samples conveyed a clear message 
and therefore there was no need to ask for clarifications.  He claimed that 
the provision of samples at a cost and after the selection / evaluation process 
was not acceptable for the Evaluation Committee. 
 
Mr Mark Bonanno, a member of the Evaluation Committee, in his brief 
intervention, reiterated that the declaration by Nopa Instrument was so 
clear that they did not need to seek clarifications and that they never 
contested the objector’s ability to supply the samples. 
 
Then, on the PCAB’s request, Mr Mallia took the witness stand to give his 
testimony under oath. 
 
On cross-examination by Dr Delia, Mr Mallia confirmed that: 
 
• Cherubino Ltd had been disqualified due to Nopa Instruments’ letter 

dated 01 February 2006, because it was declared that the samples 
would only be provided at award stage and at a cost. 

 
• According to Clause III 3.4.J the manufacturing company only needed 

to confirm that samples of any instrument requested could be 
provided. 

 
• The Evaluation Committee never contested the objector’s ability to 

provide samples. 
 
When Mr Mallia said that a sample was part of an item which was 
provided so that an evaluator could know what would be purchased, 
Dr Delia intervened by stating that in the prevailing circumstances it was 
known that a sample could never be something that could be purchased. 
 
In reply to a specific question by the PCAB, the witness said that a client 
was a repetitive customer and a customer was a one-time buyer who in 
this case was the hospital.  Dr Delia insisted that according to the 
pre-qualification document the Client was expressly defined as the 
Foundation for Medical Services (FMS).  The PCAB said that the hospital 
was the place where the instruments would be used and not the 
client.  However, Mr Mallia explained that when the new hospital 
will be opened it would fall under the responsibility of the 
Mater Dei Hospital Management. 
 
During his testimony, Mr Mallia said that, during their evaluation, the 
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Evaluation Committee only asked for clarifications in respect of documents 
which were not clear.  Also, he declared that the tender was submitted by 
Cherubino Ltd and that it was imperative for samples to be submitted free 
of charge and before evaluation. 
 
In his concluding remarks, Dr Delia reiterated that the letter was submitted 
solely to prove their ability to provide the samples as required in the 
pre-qualification document.  He maintained that if the Evaluation Committee 
had doubts about the cost of the samples and any other pivotal issues they 
should have asked for clarifications.  The appellants’ lawyer said that if such a 
line of action would have been taken, Cherubino Ltd would have given the 
explanation as indicated in Nopa Instruments’ letter dated 22 August 2006. 
 
Mr Mallia concluded by insisting that it was not the Evaluation Committee’s 
fault that they understood Nopa Instruments’ letter as explained in their report 
because it was clearly stated that samples would be submitted at a cost and 
after the award.  He said that if Nopa Instruments’ latter document was 
presented with the tender document they would have had no problem 
whatsoever to consider the appellants amongst the qualified bidders. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their motivated ‘letter of 

objection’ dated 27 June 2006, and also through their verbal submissions 
presented during the public hearing held on the 23 August 2006, had 
objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered the reasons which lead to the appellants’ objection; 
 
• having also noted the appellants’ explanation regarding the difference 

between he client and the customer and the issue as to who will pay for 
the samples and at what stage were the same samples required by the 
contracting authority; 

 
• having also considered the appellants’ lawyer’s claim regarding the 

phrase ‘in case we shall be awarded with the specific order’ 
considered by the latter as having been wrongly interpreted by the 
Evaluation Committee as appellants’ suppliers never declared that they 
would provide the samples after being awarded the Tender; 
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• having reflected on the point raised by appellants that Nopa Instrument 
could have never been awarded the tender for the simple reason that 
they were not the tenderers; 

 
• having heard Mr Mallia confirm that Cherubino Ltd’s offer 

was disqualified because of Nopa Instruments’ letter dated 
01 February 2006, in which it was stated that the samples would only 
be provided at award stage and at a cost; 

 
• having also heard both Mr Mallia and Mr Bonanno declare that the 

Evaluation Committee never contested the appellants’ ability to 
provide samples; 

 
• having taken cognisance of the remark passed by Mr Mallia which 

maintained that if Nopa Instruments’ letter were intended only to 
cover the relationship between the manufacturer and the appellants, 
then one has to question the submission of such a document in the 
appellants’ offer; 

 
• having established that the Evaluation Committee never sought 

clarification from the appellants regarding the submission of samples and 
the question relating to apposite cost even though they were taking into a 
consideration a letter addressed to the tenderers from their supplier; 

 
• having reflected on the Evaluation Committee’s erroneous interpretation 

of ‘client’ vis-à-vis ‘customer’ in more than one instance, namely, the 
relationship between (i) Nopa Instrument and Cherubino Ltd and 
(ii) the Foundation for Medical Services (FMS) and Mater Dei 
Hospital. 

 
reached the following conclusions, namely that 
 
1. The Evaluation Committee never contested the appellants’ ability to 

provide samples. 
 
2. Albeit they could have easily been misled by the inclusion in the offer of 

a letter addressed to a third party (the appellants), it is clear that the 
Evaluation Committee never sought clarification from the appellants 
regarding the submission of samples and the question relating to apposite 
cost even though they were taking into consideration such letter addressed 
to the tenderers from their supplier. 

 
3. A clarification process could have cleared all the misunderstandings and 

made the interpretation of facts unequivocal to all parties concerned. 
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In view of (1) to (3) above, this Board finds in favour of appellants and in terms 
of the Public Contracts Regulations, 2005, this Board recommends that the 
appellants be reinstated in the evaluation process and that the deposit submitted 
by same objectors should be refunded. 
 
 
 
 
 
 
Alfred R Triganza Anthony Pavia Maurice Caruana 
Chairman Member Member 
 
13 September 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 89 
 
RE: CT 2389/2005 – Advert No CT 345/2005: Supply of Digital CCTV 
Security System for Maltese Ports, Harbours and Bays 
 
This call for tenders was published in the Maltese Government Gazette on 
09 December 2005 and was issued by the Department of Contracts following a 
request transmitted to the latter by the Malta Maritime Authority. 
 
The closing date for this call for offers was 31 January 2006 and the 
global estimated value of the contract was Lm 170,940 (excluding VAT). 
 
Appellants in question, Messrs Alberta Fire & Security Equipment Ltd, lodged 
another appeal as a direct consequence of their dissatisfaction relating to the 
methodology adopted by the contracting authority’s Evaluation Committee in 
their re-evaluation of the appellants’ offer, which, in their opinion, did not 
justify the real scope behind the requests made by this Board in its sentence 
relating to Case No 83 which discussed the same tender. 
 
The re-evaluation by the Evaluation Committee of the appellants’ offer 
confirmed the initial recommendation made in favour of award of tender to 
Messrs CSS Ltd & Global Technical Ltd’s offer (Lm 158,922.63). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting 
as members, convened a public hearing on 30 August 2006 to discuss this 
objection. 
 
Present for the hearing were: 
 
Alberta Fire & Security Equipment Ltd 
 Mr George Barbaro Sant 
 Mr Charles Camilleri 
 Mr Duncan Barbaro Sant 
 Dr Christian Farrugia – Legal Advisor 
 
Central Security Services Ltd and Global Technical Ltd 
 Mr Mario Cardona 
 Dr S Borg Cole – Legal Advisor 
 
Malta Maritime Authority 
 Dr Franco Vassallo – Legal Advisor 
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Evaluation Committee 
 Mr Frank Galea – Chairman 
 Mr Jonathan Muscat – Secretary 
 Mr Ray Demicoli – Member 
 Mr John Galea – Member 
 Mr Brian Cranmer – Member 
 
At the beginning of the hearing, the Chairman, PCAB, made it clear that the 
PCAB was not going to re-consider issues already discussed and decided upon 
in the previous appeal and that the main reason for this session was for this 
Board to ensure that the ruling given in its sentence published on 12 July 2006 
(Case No 83) had been complied with and correctly implemented. 
 
Whilst Dr Franco Vassallo, legal advisor to the Malta Maritime Authority 
(MMA), insisted that the Public Procurement Regulations did not 
permit an appeal over another, Dr Christian Farrugia, legal advisor to 
Alberta Fire & Security Equipment Ltd, the appellants, explained that his 
clients raised the same issue regarding the lack of the required qualifications of 
the successful tenderers, namely Central Security Services Ltd and 
Global Technical Ltd (CSS / Global), to participate in the tendering process in 
order not to prejudice their position in case they decided to refer the matter to 
the Civil Court because the decision was strictly of a legal nature.  However, in 
principle, Dr Farrugia concurred with the Board’s ultimate objectives of the 
hearing in question. 
 
Dr Farrugia commenced his intervention by declaring that in its decision of the 
12 July 2006 (Case No 83) the PCAB had correctly decided that once there was 
nothing in the specification regarding the ‘frequency of maintenance visits’ and 
there was a specific grid for ‘Performance over minimum requirement’, the 
weighting given by the Evaluation Committee in this respect should have been 
included in the correct item of the grid.  However, he remarked that, following 
the PCAB’s decision, the technical scoring for the appellants was reduced from 
48 to 46 whilst that of CSS / Global remained the same (60).  Dr Farrugia 
recalled that in the first appeal, Mr John Galea, a member of the Evaluation 
Committee, had testified that ‘the difference in the Maintenance Methodology 
(Routine/Periodical)/ Implementation Methodology was due to the frequency of 
the maintenance proposed.’  As a consequence, he argued that once this item 
was put in the correct grid there existed no justification for the discrepancy in 
the technical scoring, more so, considering that it had been established that 
both offers were technically compliant. 
 
Mr Charles Camilleri, also representing the appellants, elaborated on this issue 
by stating that in a telefax message received from the Department of Contracts 
on 28 July 2006 it was indicated that, under Maintenance Methodology 
(Routine / Periodical), Alberta Fire & Security Equipment Ltd and 
CSS / Global retained the original points of 4 and 10 respectively even though 
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Mr Galea in his testimony declared that the difference of six points was due to 
the ‘frequency of visits’.  Also, he claimed that on ‘Performance over minimum 
requirements’ the appellants’ original score was reduced from 5 to 3 whilst 
CSS / Global retained the original maximum 8 points.  He alleged that this was 
not in line with the PCAB’s decision because instead of shifting the points the 
Evaluation Committee had reduced the objectors’ points. 
 
Dr Farrugia explained that in their submission, Alberta Fire & Security 
Equipment Ltd quoted Lm 3,600 for maintenance cost for three (3) years which 
was based on Lm 1,200 per annum.  He said that whilst his clients’ financial 
offer was assessed accordingly, CSS / Global’s bid in respect of the same 
maintenance cost factor amounted to Lm 4,750 based on the ‘frequency of 
visits’.  He maintained that this matter needed clarification because although in 
the previous appeal proceedings it was declared that the maintenance cost of all 
bidders was computed over three years they still did not know whether this 
amount reflected the maintenance cost of one (1) year or three (3) years.  The 
appellants’ legal representative contended that if the maintenance cost was 
based over one (1) year then the basis of assessment used was not at par 
because theirs’ was based over three (3) years. 
 
At this stage, Mr Camilleri intervened and made reference to a fax dated 
24 May 2006 wherein it was clearly indicated that in the first evaluation 
“consumables” were calculated over one (1) year and “maintenance” over 
three (3) years.  However, he claimed that, after the PCAB’s decision, 
“consumables” and “maintenance” costs were both calculated on a three (3) 
year time frame.  He questioned why the calculations of consumables were 
changed from one (1) year to three (3) years and whether CSS / Global’s offer 
was calculated at par. 
 
Dr Vassallo, said that PCAB’s decision regarding the warranty cost and 
frequency of visits was implemented as instructed.  He explained that the 
PCAB’s decision revealed that the Evaluation Board was correct when it gave 
points in respect of frequency of maintenance visits because it only 
recommended the transfer of relative points from one grid to another. 
 
He said that during a clarification meeting held in the presence of all tenderers 
it was emphasised that the evaluation criteria gave 40% of its weighting for the 
financial considerations and 60% to the technical offers.  Dr Vassallo claimed 
that when the Evaluation Committee implemented the PCAB’s decision, 
the appellants obtained full marks for its financial consideration whilst 
CSS / Global acquired full points for their technical consideration. 
 
MMA’s legal advisor added that Alberta Fire & Security Equipment Ltd’s 
scoring for its technical consideration was reduced because, in the Pairwise 
Comparison Method, when something was changed, such adjustment would 
automatically affect the ultimate percentage points attributed to tenderer. 
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He claimed that the appellants failed to mention that the frequency of 
maintenance visits was not the only factor that affected the weightings.  As a 
matter of fact these included the quality and reliability of the equipment 
proposed and the fact that CSS / Global’s offer was a proven system.  
 
At this point, he invited Mr John Galea, one of the Evaluators, to explain how 
they implemented the PCAB’s decision. 
 
On taking the witness stand, the PCAB referred Mr Galea, who was the main 
witness in this hearing, to Page 5 of 8 of the Evaluation Committee’s revised 
report and asked him to calculate the appellants’ financial offer for the Supply 
(core and additional equipment) as there appeared to be an arithmetical mistake 
because when they subtracted Lm 3,600 from the amount of Lm 112,308.24 
and added Lm 27,212.35 the Board did not obtain the result (as indicated by the 
Evaluation Committee) of Lm 145,920.59.  However, when Mr Galea made the 
calculations from his documents he obtained the correct result because the 
amount of Lm 112,308.24 was different as it read Lm 122,308.24.  It was noted 
that the amount in the Evaluation Committee’s original report was 
Lm 112,308.24 as shown in the PCAB’s document (Evaluation Committee’s 
revised report) which was copied from the Department of Contracts’ File 
CT 2389/2005 (Red 89). 
 
At this stage, the PCAB declared that, in the prevailing circumstances, they 
needed to check the relevant documents to ensure that the correct amounts were 
taken when they calculated the appellants’ financial bid. Dr Vassallo contended 
that they were convinced that their figures were correct. 
 
After the hearing, the PCAB consulted the official file in the presence of the 
Department of Contracts officials and it was established that Alberta Fire & 
Security Equipment Ltd’s financial offer consisted of the following: 
 

Lm

Phases 1 - 3 (including Lm 3,600 Maintenance Agreement) 118,853.04

Phase 4 27,212.35

Spare Parts 3,455.20

149,520.59

Less Maintenance Agreement (3,600)

145,920.59

 
 
When Dr Vassallo intervened to cross-examine Mr Galea, the latter declared that 
the Evaluation Committee had met on various occasions to re-evaluate the bids 
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as recommended in the PCAB’s decision of the 12 July 2006.  The witness 
declared that the warranty cost was transferred from the maintenance cost to the 
procurement cost.  Mr Galea explained that, as a consequence of this change, the 
difference between the offers of Alberta Fire & Security Equipment Ltd and the 
other bidders decreased by Lm 6,200 and the net effect was that the score in 
respect of the overall procurement cost of CSS / Global increased from 9.7 to 
10.9 while that of the appellants obtained the same score of 16.  However, as far 
as the score in respect of the overall operating cost (inclusive of maintenance 
fee) is concerned, Alberta Fire & Security Equipment Ltd’s score increased from 
11.57 to 24 whilst that of the recommended tenderer decreased from 24 to 18.19. 
 
With regard to the maintenance agreements, Mr Galea testified that the 
appellants’ annual fee of Lm 1,200 was submitted on a mandatory three (3) 
year contract and this had to be increased annually by 6% over the previous 
year.  Apart from this, the appellants submitted three other rates: 
 
(i) Lm 7.50 per hour per call for emergency callouts during office hours, 
 
(ii) Lm 18 per hour per call for emergency callouts after office hours, and, 
 
(iii) Lm 23 per hour per call for emergency callout within two hours. 
 
As regards CSS / Global’s maintenance cost, the amount of Lm 4,750 included 
emergency callout irrespective of the frequency of callouts. 
 
As far as spare parts were concerned, Mr Galea said that, in the same 
Maintenance and Service Agreement, the appellants included a clause which 
specified that ‘All spare parts and materials deemed necessary and used for a 
service under this agreement will be charged to the client and invoiced 
separately.’  At this stage, Mr Camilleri intervened to clarify that they 
submitted a list of spare parts (costing Lm 3,500) as this was one of the 
tender’s requirements and that the relative cost was included in their financial 
consideration.  However, Mr Galea replied that the cost of spare parts should be 
covered by the Warranty and not invoiced by MMA.  He said that 
CSS/Global’s warranty was free of charge.  Therefore, it was established that 
the holistic cost of Alberta Fire & Security Equipment Ltd’s and 
CSS / Global’s warranty and spare parts amounted to Lm 9,750 and Lm 5,000 
respectively. 
 
In reply to a specific question by the PCAB regarding the annual maintenance 
cost, Mr Galea confirmed that the appellants’ and CSS / Global’s cost 
amounted to Lm 1,200 and Lm 4,750 respectively.  However, he explained that 
whilst the latter undertook to maintain and service all the components of the 
system (cameras, links, software, generators, etc.), Alberta Fire & Security 
Equipment Ltd’s maintenance agreement covered only one component, 
namely, the CCTV system.  At this point, Mr Camilleri intervened by stating 
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that they envisaged to maintain and service all equipment of the CCTV System 
– Phases 1, 2 and 3 which included many  components (camera systems, links, 
generator, etc).  When asked to state why the appellants’ was not disqualified, 
the witness replied that this was due to the fact that the system was evaluated 
on the component element and the system in its totality (functionality of the 
components). 
 
On cross-examination by the PCAB, Mr Galea confirmed that Alberta Fire & 
Security Equipment Ltd’s and CSS / Global’s financial offers amounted to Lm 
145,920.59 and Lm 214,154 respectively and that the determining factor 
between the two bids was the technical consideration.  The witness declared 
that the relative scoring of CSS / Global was higher because they delivered 
over and above the tender requirements.  He explained that although only a 
number of cameras needed to have PTZ (Pan Tilt Zoom) capabilities, all 
cameras offered by the successful bidder had such capabilities.  Furthermore, 
CSS / Global offered all camera-housing with the best possible protection.  He 
said that although the tender specified that all images had to be recorded at a 
rate of 6 frames per second, their system worked at 25 frames per second.  
Furthermore, Mr Galea mentioned the architecture which had the capability to 
expand by simply adding cameras and this without effecting any alterations 
(open industry standard architecture: non-proprietary).  Other advantages 
included the availability of remote viewing and control, audio capability and 
command and control room console from a central point. 
 
In reply to specific questions, the witness said that these were not included in 
the tender document because they did not want to exceed their budgetary 
allocations.  He confirmed that these advantages were taken into consideration 
in their evaluation, however, they did not enter into the financial aspect thereof.  
Furthermore, Mr Galea said that in a clarification meeting held on 
10 January 2006 with all prospective bidders (Mr Camilleri confirmed that 
Alberta Fire & Security Equipment Ltd were present), it was explained that 
“MMA is not looking for a system conforming with minimum requirements, so 
much so, that the Evaluation Criteria had a weighting of 8% for bids that were 
delivering over and above the tender requirements."  The witness explained 
that in this category the appellants’ scoring was reduced from ‘5’ to ‘3’ because 
in their evaluation they compared bidder with bidder and CSS / Global’s 
advantages were reflected in their results. 
 
Dr Farrugia referred the witness to the evidence given in the first 
appeal proceeding wherein he testified that the difference in the 
Maintenance Methodology weighting between Alberta Fire & Security 
Equipment Ltd’s ‘4’ and CSS / Global’s ‘10’ was due to frequency of visits.  
He failed to understand (a) how, after the re-evaluation exercise, there was no 
adjustment in the original scoring obtained by his clients and the successful 
bidder and (b) why the other differences were not mentioned in the first 
appeal’s session.  Mr Galea explained that in the re-evaluation process the 
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Evaluation Committee took into consideration the fact that in their maintenance 
agreement Alberta Fire & Security Equipment Ltd covered only one 
component whilst CSS / Global mentioned all components.  The witness added 
that, with hindsight, he was in a position to declare that the difference in the 
score was partly due and not just due to the frequency of visits. 
 
Replying to a question by the PCAB on the scoring of the 
Maintenance Methodology, Mr Galea said that changes effected did not 
necessarily need to be reflected in the score. 
 
When Mr Galea was asked to state how the weightings obtained by the 
appellants (24) and CSS / Global (18.19) in respect of the overall operating 
costs were calculated, it was stated that these were based on the 
Maintenance Agreement in its totality, and the formulae used was Lm 3,600 
(Alberta Fire & Security Equipment Ltd’s three (3) year maintenance contract 
cost) division by Lm 4,750 (CSS / Global’s maintenance cost per year) times 
24 (% weighting for this criterion).  Dr Farrugia intervened by stating that the 
basis of assessment used was not at par and if the Evaluation Committee based 
its calculation on the cost of equal period of three years, CSS / Global’s score 
would be reduced to 6.06.  However, Mr Galea insisted that they did not agree 
with these calculations because they were not quantifying all expenses which 
could be relevant to the Maintenance Agreement.  Their sole parameter, added 
Mr Galea, was to compare the annual cost inclusive of a proper maintenance 
schedule. Furthermore, he said that CSS / Global had indicated that it 
would carry out 52 maintenance visits at Lm 4,750 while the appellants offered 
2 visits at a cost of Lm 1,200.  Dr Farrugia pointed out that during the previous 
appeal proceedings the same witness, when asked to state whether the 
maintenance cost of all bidders was computed over three (3) years, the reply 
given was in the affirmative. 
 
The PCAB made reference to the Addendum to the Evaluation Report wherein 
it was stated that 
 
‘All things being equal, it is only natural that this Committee chooses the most 
economically advantageous proposal for the Malta Maritime Authority, 
keeping this decision in context of the national interest as required in the 
tender dossier Advert No 345/2005’ 
 
When the PCAB asked members of the Evaluation Committee present at the 
hearing to declare whether 
 
a. following this hearing session, and, 
b. after taking into consideration the two offers holistically, and, 
c. considering the fact that both offers were financially and technically 

compliant 
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they still believed that the discrepancy of Lm 70,000 or more (dependent on 
which figure one should rely on) justified the advantages and value added of 
CSS / Global’s offer over that of Alberta Fire & Security Equipment Ltd. 
 
Mr Galea replied that the bid of the recommended tenderer was still good value 
for money.  Mr Brian Cranmer, another member of the Evaluation Committee, 
declared that the CSS / Global’s offer was the most viable and cost-effective in 
the long term.  The third evaluator, namely, Mr Ray Demicoli, also replied in 
the affirmative.  At this point, Dr Farrugia said that although all evaluators had 
confirmed that the discrepancy of Lm 70,000 was justified, he emphasised that 
the advantages had not been financially quantified. 
 
After the witness’s testimony, when the PCAB asked the representatives of the 
other interested party as to whether they had any comments to make, the reply 
given was in the negative. 
 
In his concluding submissions, Dr Vassallo said that this tender was to be 
considered in its entirety of a national interest as it dealt with the security 
system for the Maltese port, harbours and bays.  He contended that, as a 
consequence, it was indispensable that the system chosen had to be durable and 
reliable.  He emphasised that 75% of this tender was being financed by the EU 
and that the evaluators felt that they should award their points to value-added.  
Dr Vassallo maintained that the ‘modus operandi’ was just because the rules 
were known to all prospective bidders. In actual fact, in the clarification 
meeting, it was explained that ‘the evaluation criteria gives 40% of its 
weighting to the financial offer and 60% to the technical offer’ and that 
“Bidders are to note also the 7% criteria for system robustness.  Points are 
also awarded for maintenance and implementation methodologies.  He stressed 
that the cheapest offer may not be the winner as the tender document 
emphasises a ‘value for money’ approach to adjudication.’  MMA’s legal 
representative said that the methodology used by the Evaluation Committee 
was fair and that the decision taken was justified and in the national interest. 
 
Dr Farrugia concurred with Dr Vassallo’s argument that the decision had to be 
taken in favour of the best offer and in the national interest.  He pointed out that 
it was established that the offers were both technically compliant and that both 
systems were more than acceptable to the Evaluation Committee.  As a 
consequence, he questioned whether the decision taken was justified and in the 
national interest in view of the fact that the financial difference was substantial.  
Also, he questioned whether the fact that this project was co-financed by the 
EU had an effect on Evaluation Committee’s deliberation.  At this stage, the 
PCAB intervened to state that the issue of provenance of funds would not affect 
its decision. 
Continuing, the appellants’ legal representative mentioned the fact that during 
the session no reference was made to the savings factor between Alberta Fire & 
Security Equipment Ltd’s and CSS / Global’s offers.  Dr Farrugia claimed 
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that he was still not satisfied with the weighting given in the 
Maintenance Methodology because, in spite of the fact that in the re-evaluation 
exercise the ‘frequency of visits’ was shifted to the proper grid, the relative 
score did not change.  Furthermore, the lawyer pointed out that weightings in 
respect of the operating cost were incorrectly calculated and not worked out at 
par as it was confirmed that the appellants’ and CSS / Global’s maintenance 
cost was worked out over three (3) years and one (1) year respectively. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their motivated 

‘letter of objection’ dated 08 August.2006, and also through their 
verbal submissions presented during the public hearing held on the 
30 August 2006, had objected to the decision taken by the 
General Contracts Committee, formally communicated via a letter, 
informing them that the tender submitted by them was not successful; 

 
• having considered the reasons which lead to the appellants’ objection; 
 
• having also noted the issues raised by the Evaluation Committee, 

particularly, Mr Galea; 
 
reached the following conclusions, namely: 
 
This Board understands that contracting authorities may be regularly tempted 
to leave as much leverage as possible when writing specifications for 
tender documents and, this, for the sake of, ‘inter alia’, (i) transparency, 
(ii) competition or (iii) simply, with the intention of obtaining the best solutions 
in a market which is yet not clearly known by the same authorities. 
 
The PCAB wants to remark that, despite all the good intentions, such a scenario 
could also give rise to various anomalous arbitrary decisions which could, 
ironically, negatively affect the same transparent and competitive principles for 
which the methodology implemented by the contracting authority would have 
been adopted in the first place. 
 
In this instance it is clear that the tendering authority were not fully conscious 
of what was the optimum standard that they wished to acquire for their 
Port CCTV System.  As a consequence, the specifications appeared to have 
been pegged at the basic level with the MMA placing its reliance on the 
tenderers themselves to suggest refinements on these specifications. 
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The Board feels that this shows insufficient preparation and research in the 
drawing up of the tender itself.  The remedy which was attempted in the 
clarification meeting, where the tenderers were asked to come up with the best 
solutions was, in the Board’s opinion, not sufficient to make up for what 
appears to be a fallacious procedure. 
 
The outcome of the specifications, as drafted in the tender document, could 
easily have put off other tenderers from offering superior solutions at, perhaps, 
cheaper prices than those that were tendered and the procedure is therefore 
clearly detrimental to open competition. 
 
As regards the adjudication process, the Board may have some concerns about 
some aspects of how it was carried out.  One particular item is the question of 
why one tenderer had the maintenance costs calculated over a one-year period 
while another’s were calculated over a three-year period.  However, this issue, 
important as it is, is not the main concern of the Board. 
 
The evaluation grid, on which the various points were given, was constructed 
such as to allow the Evaluation Committee to arrive at a consecutive placing of 
tenderers.  Having arrived at such placing, the reasoning is that the first placed 
tenderer should be awarded the tender. This, however, does not fully take into 
consideration the price difference between the first, the second and other 
tenderers. 
 
This procedure may yield good results when the price difference between 
tenderer is within reasonable margins.  However when the price difference 
between the first and second tenderer is as much as 50% (of the second 
tenderer’s price offer) one should and must compute whether such an extra 
amount justifies the added advantages being offered by the first placed 
tenderer. 
 
During the sitting all the members of the evaluation committee present for the 
hearing stated that they were certain that they were going for the best value for 
money offer.  However it is clear that, apart from the points’ allocation required 
to build up the evaluation grid, no other in-depth calculations had been carried 
out to confirm that the added benefits being offered by the first placed tenderer 
justified completely an expenditure of the extra sum being implied in their 
offer. 
 
In the (a) presence of such a highly arbitrary format of decision-making and in 
the (b) absence of such a scientific approach to this overall feeling expressed by 
members of the Evaluation Committee during the hearing, the Board feels that 
there could well be a case where all the added benefits, which the tendering 
authority now deem to be desirable, could be purchased separately at a lower 
cost than the extra Lm 70,000 (or more) which the authority would have to pay 
if the recommended tenderer were to be confirmed.  Needless to say that, if this 
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were to be the case, the contracting authority would be wasting public funds in 
going for the best placed tender. 
 
Furthermore, the message has to be made clear that, albeit the origin of the 
costs intended for this project are expected to be covered by EU funds, yet the 
Maltese authorities are more than cautious as to the way such funds are spent. 
 
The Board, having taken into account the foregoing considerations, 
directs that the present tender should be annulled and in terms of the 
Public Contracts Regulations, 2005, this Board recommends that the deposit 
submitted by the appellants should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
13 September 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 90 
 
RE: CT 2151/2006 – Advert Ex-CT 209/2004: Supply of Tacrolimus 
1mg Capsules 
 
This call for tenders was originally published in the Maltese Government Gazette 
on 03 August 2004 and was issued by the Department of Contracts following a 
request transmitted to the latter by the Government Pharmaceutical Services (GPS). 
 
The closing date for this particular call for offers was 16 September 2004 and 
the global estimated value of the contract (covering a period of three years) was 
Lm 68,013.55.  Only one (1) tenderer, Vivian Corporation Ltd, submitted an 
offer.  In Minute 61 dated 27 December 2005 in file no CT 2151/2006, the 
General Contracts Committee noted Minute 60 of the same file wherein it was 
indicated that the request made to the tenderer to register the offered product 
had proved futile.  As a consequence, the same Committee had no alternative 
other than that to accept the original recommendations at red 35 of the above 
mentioned file for cancellation of this tender and for the issue by the GPS of an 
Ex-Advert requesting quotes from the indicated suppliers. 
 
The Contracting Authority formalised the cancellation of the said tender on 
19 January 2006. 
 
An Ex-Advert, this time covering a one (1) year time frame and with a closing 
date of 11 April 2006, was subsequently published.  The departmental estimate 
was Lm 20,547.90. 
 
Following the publication of the Notification of Recommended Tenderers on 
11 August 2006, Messrs Vivian Corporation Ltd filed an objection on 
21 August 2006 against the intended award of the said tender to 
P & D Pharmaceuticals Ltd (Lm 18,066.82). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 20 September 2006 to discuss this objection. 
 
Vivian Corporation Ltd 
 Ms Joanna Cremona – Executive Director 
 
Government Pharmaceutical Services 
 Ms Anna Debattista – Director, GPS 
 
Adjudication Board 
 Ms Miriam Dowling – Chairperson 
 Mr Audrey Sciberras – Senior Pharmacy Technician 
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Witness 
 Mr Edwin Zarb – Director General (Contracts) 
 
After the Chairman’s brief introduction, Vivian Corporation Ltd was invited to 
explain the motive behind their objection. 
 
Ms Joanna Cremona, the appellants’ Executive Director, stated that Vivian 
Corporation Ltd was the current supplier of this medicinal product, namely 
Tacrolimus 1mg Capsules, and that the relative contract had been extended 
until November 2006.  She said that they were the only company which quoted 
for the original Advert (No 209/2004) published in the Government Gazette 
under the usual procedure.  However, subsequently, they found that the original 
tender was cancelled and, when an Ex-Advert was issued, Vivian Corporation 
Ltd were not notified.  Ms Cremona insisted that the basis of their objection 
relied on the fact that they were not given the opportunity to quote for this 
medicinal product.   
 
Ms Anna Debattista, Director GPS, replied that she could confirm that Vivian 
Corporation Ltd were the sole tenderers in the original call for advert. She 
declared that the appellants’ offer could not be recommended for acceptance 
because the medicinal product was not registered.  
 
The GPS’s representative continued by saying that their recommendation for 
the issue of this tender as an Ex-Advert was accepted by the Department of 
Contracts.  She explained that an Ex-Advert, which is normally used to try and 
secure the best and cheapest products, normally is not published in the 
Government Gazette and, as a consequence, the Department requested relative 
quotes from foreign known wholesale dealers and previous local suppliers.  She 
said that an ‘open call for tenders’ for medicinal products was usually issued 
for three years while an Ex-Advert was issued for one year only.   
 
At this stage, Ms Debattista confirmed to this Board that, although suppliers 
were informed by e-mails, yet, through an oversight, and definitely through a 
genuine human error, such correspondence was sent to Messrs V.J. Salomone 
Limited instead of Messrs Vivian Corporations Ltd.  
 
With regards to the registration of medicinal products, the Director GPS 
explained that the procedure adopted to date was that, whenever the 
Department issued a tender, every effort is made for the latter to be able to 
procure products which are registered in Malta in terms of the current 
legislation.  However, she said that one of the clauses included in the Medicines 
Act provided that, in case that a product was not registered, taking full 
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consideration of public health exigencies, the Director General could grant 
authorisation to purchase such product.   
 
Mr Edwin Zarb, Director General, Department of Contracts, testified that an 
Ex-Advert was normally issued when, for some reason or another, the original 
tender could not be awarded.  He explained that, although it was the GPS that 
informed and furnished the selected suppliers with the Ex-Advert tender 
documents, such offers were received and opened at the Department of 
Contracts.  Mr Zarb said that an Ex-Advert was similar to a selective call.   
 
In her concluding remarks, Ms Cremona suggested that Ex-Adverts could also 
be included on the Department’s website.  
 
The PCAB pointed out that, in similar circumstances, the most important thing 
was that every potential bidder is given the chance to submit one’s offer.   
 
Ms Debattista concurred with this statement and maintained that, whilst she 
was generally satisfied with the level of the GPS’ database, yet, if need be, it 
was the system which had to change. 
 
At this stage the hearing came to a close and the PCAB members proceeded 
with their deliberations before reaching their decision. 
 
This Board, 
 

• having noted that the appellants, in terms of their ‘reasoned letter of 
objection’ dated 25 August 2006, and also through their verbal submissions 
presented during the public hearing held on 20 September 2006, had 
objected to the decision taken by the General Contracts to award the tender 
to Messrs P & D Pharmaceuticals Ltd; 

 
• having taken into consideration the fact that the basis of the appellants’ 

objection relied on the fact that they were not given the opportunity to 
quote for this medicinal product; 

 
• having noted Ms Debattista’s statement concerning the fact that, 

although suppliers were informed by e-mails, yet, through an oversight, 
such correspondence was sent to Messrs V J Salomone Limited instead 
of Messrs Vivian Corporations Ltd. 

 
concludes that, in the light of the above considerations, this Board upholds the 
appeal lodged by the appellants and that as a result, apart from nullifying the 
award previously given, recommends that a fresh Ex Advert publication should 
be made, this time including the appellants. 
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In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by appellants in terms of 
Regulation 83, should be refunded. 
 

 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
 
 
October 11, 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 91 
 
RE: CT 2089/2005 – Advert No CT 318/2005: Improvement of the Sant' 
Antnin Waste Treatment Plant and Material Recycling Facility - Lot 1 
 
This call for tenders was published in the Maltese Government Gazette and 
the EU Official Journal on 28 October, 2005 and was issued by the 
Department of Contracts following a request received from WasteServ Malta Ltd. 
 
The closing date for this call for offers was 31 January 2006 and the global 
estimated value of the contract was Lm 2,500,000.  Three (3) different 
tenderers submitted their offers. 
 
Following notification by the Department of Contracts wherein it was stated 
that the joint venture Strabag AG/ BTA GmbH & Co. KG / Polidano Bros. Ltd. 
had been recommended for the award of the tender (Lm3,149,824.07), 
Messrs Haase Anlagenbau AG / Vassallo Builders Group Ltd., the appellants, 
filed an objection on 21 August 2006. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 20 September 2006 to discuss this objection. 
 
Present for the Hearing were: 
 
Haase Anlagenbau AG / Vassallo Builders Group Ltd 
 Mr Nazzareno Vassallo 
 Mr Jonathan Buttigieg 
 Dr Aldo Vella – Legal Representative 
 Mr Pio Vassallo 
 
Strabag AG / BTA GmbH & Co. KG / Polidano Bros. Ltd. 
 Mr Charles Polidano 
 Mr Boris E Farrugia 
 Dr Michael Sciriha – Legal Representative 
 Dr Jesmond Manicaro – Legal Representative 
 
WasteServ Malta Ltd 
 Dr Stefan Frendo – Legal Representative 
 Dr Antoine Cremona – Legal Representative 
 
Evaluation Committee 
 Mr Joseph Degiorgio – Chairman (Witness) 
 Ing Stephen Dimech – Secretary 
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 Ing Aurelio Attard – Evaluator (Witness) 
 Mr Marco Abela – Evaluator 
 Ing. Mario Agius – Evaluator 
 
Department of Contracts 
 Mr Edwin Zarb – Director General (Contracts) 
 
After the Chairman’s brief introduction Haase Anlagenbau AG / Vassallo 
(hereinafter referred to as ‘Haase / Vassallo’) were invited to explain the 
motive which led to their objection. 
 
At the beginning of the hearing, three preliminary points were raised: two by 
Haase / Vassallo’s legal representative and another one by one of Strabag AG / 
BTA / Polidano’s (hereinafter referred to as ‘Strabag / BTA / Polidano’) legal 
representative. 
 
Dr Aldo Vella, Haase / Vassallo’s legal representative, claimed that in 
WasteServ Malta Ltd’s (hereinafter referred to as ‘WasteServ’) reply dated 
13 September 2006 it was stated that ‘In the first place, the recommended 
bidder following the analysis carried out by the Evaluation Committee is not 
Strabag AG, but a joint Venture composed of Strabag AG / BTA / Polidano 
Group.’  He questioned whether it was regular for the Joint Venture to be 
composed of three members considering the fact that in the minutes of the site 
visit held on 22 November 2005 at Sant’ Antnin Waste Treatment Plant, 
Marsascala it was declared that ‘a civil works contractor can join forces only 
for Lot 1 provided that the Joint Venture/Consortium is composed from not 
more than 2 members.’ 
 
Dr Michael Sciriha, Strabag / BTA / Polidano’s legal representative responded 
by stating that both the regulations and the tender dossier did not exclude a 
consortium which is composed of three instead of two members.  Furthermore, 
he maintained that the question ‘Can a civil works contractor form a 
Joint Venture for Lot 1 only, i.e. is there a possibility to join forces for Lot 1?’ 
was applicable to those tenderers who had submitted an offer for Lot 1 only 
and not for those who tendered for all four lots. 
 
Dr Antoine Cremona and Dr Stefan Frendo, WasteServ’s legal representatives, 
said that this was a clarification for those who submitted an offer for Lot 1 only 
and confirmed that Strabag / BTA / Polidano had tendered for all four lots.  
Also, reference was made to the Addendum to the Tender issued by 
Department of Contracts wherein it was stated that ‘Sole Tenderers may submit 
their offers for one, more than one or all Lots.  A Joint Venture / Consortium / 
Group may either submit an offer for Lot 1 only, otherwise an offer for all 
four lots must be submitted.’ 
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Dr Jesmond Manicaro, the other legal representative assisting the 
recommended tenderer, argued that this meant that a tenderer who opted 
for one partner would have automatically excluded himself from bidding for 
Lots 2, 3 and 4. 
 
Dr Vella said that their reasoned letter of objection was presented on 
29 August 2006 whilst WasteServ’s reply was submitted on 
13 September 2006.  Although he did not know the date when their 
submission was published, he doubted whether WasteServ’s submission was 
regular because according to the Public Contracts Regulations the reasoned 
reply should have been filed within five working days from the publication of 
the letter of objection.  He contended that if it was established that this reply 
was submitted late, then it should be removed from the records of these 
proceedings. 
 
Dr Cremona explained that the procedural limitations imposed by the 
regulations applied to the tenderers and not to the beneficiaries.  He said that 
in the past the PCAB had permitted the beneficiaries to present reasoned 
letters of replies even on the day of the hearing. 
 
Dr Michael Sciriha said that tenders were regulated by two legal notices, 
namely LN 177/2005 – Public Contracts Regulations and LN 178/2005 – 
Public Procurement of Entities operating in the Water, Energy, Transport and 
Postal Services Sectors Regulations.  He maintained that the arguments brought 
forward by the appellants in their letter of objection indicated that the appeal 
was lodged in terms of LN 178/2005 instead of LN 177/2005.  He claimed that 
the PCAB should not consider their appeal because these regulations did not 
apply for this tender. 
 
When Dr Sciriha asked Dr Vella to state whether the appeal was based on the 
Public Contracts Regulations or the Public Procurement Regulations, the reply 
given was that they had submitted their objection in accordance with the 
requirements of the tender document. 
 
The PCAB pointed out that in the Director General Contracts’s letter dated 
15 June 2006 reference was made to LN 177/2005. 
 
At this stage the PCAB decided to proceed with the hearing. 
 
Mr Jonathan Buttigieg, appearing on behalf of the appellants, started by 
giving background information on the submission and evaluation process of 
this tender and the reasons that led to the filing of their objections by means 
of a power-point slideshow presentation. 
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He explained that the Joint Venture Haase Eneregietechnik AG of Germany 
and Vassallo Builders Group Limited submitted a complete tender 
on 31 January 2006. 
 
The financial offers of the tenders were opened on 27 June 2006 and the 
results for Lot 1 were as follows: 
 
Haase / Vassallo Lm 2,700,754.32 
Horstman / C&F / Bonnici Lm 3,119,952.24 
Strabag / BTA / Polidano Lm 3,149,824.07 
 
On 11 August 2006 they were notified by the Director General (Contracts) 
that the Evaluation Committee had recommended that the contract for Lot 1 
should be awarded to Strabag AG (the Price was not indicated in the Letter) 
and that the decision was based on the fact that Strabag / BTA / Polidano had 
received the highest overall score at 95.23 points, while J V Haase / Vassallo 
obtained 78.18 points. 
 
On 14 August 2006 J V Haase / Vassallo asked for an explanation of how 
they achieved their points. 
 
On 16 August 2006, they received a reply from the Director of Contracts 
which stated: 
 
‘The following is an extract from the Evaluation Technical Report: 
 
A Strengths & Weaknesses Report summarising the issues identified by the 
team of technical experts was compiled.  Each evaluator assessed the 
strengths and weaknesses of each offer on an individual basis and gave 
weighting according to his formed opinion. 
 
In view of the results obtained by adopting the ‘Pairwise Competitive 
Method’, the Evaluation Committee affirms that the low scoring obtained by 
certain tenderers does not signify that they are incapable of meeting the 
tenders’s requirements.  This outcome simply means that the proposed 
technical solution of these tenderers was less preferred (although compliant) 
to the other contenders, when compared together and in the light of the 
minimum criteria requested in the tender documents.’ 
 
Mr Buttigieg said that on 21 August 2006 they submitted their 
Notice of Objection accompanied by a bank draft of Lm 25,000 and on 
29 August 2006 they submitted their Reasoned Letter of Objection. 
 
The appellant’s representative explained that the tender was divided into 
four (4) distinct Lots and each Lot had a clear definition of the Employer’s 
Requirements.  He said that as far as Lot 1 was concerned, the relative 
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Design (copy presented during the hearing), Technical Specification, 
Drawings and the Bills of Quantities were provided by the Employer while 
for Lots 2, 3 and 4, bidders were expected to design and build plant and 
machinery to process waste in accordance with the Employer's Requirements.  
The key words for these three lots were ‘Design and Build’. 
 
Mr Buttigieg said that the Employer's Requirements consisted of a detailed 
description of the works required for 
 
Lot 1 Civil Works 
Lot 2  The Mechanical Treatment Plant 
Lot 3 The Biological Plant 
Lot 4 The Mechanical Recycling Facility 
 
In reply to a specific question by the PCAB, the recommended tenderer’s 
representatives claimed that each lot was stand alone and evaluated separately 
while Mr Buttigieg contended that there was inter-dependence between 
Lot 1 and Lots 2, 3 and 4 in view of the foundations required for equipment.  
Then, on the PCAB’s request, Mr Buttigieg highlighted the relevant points of 
their objection.  Mr Buttigieg claimed that Clause 31.2 of the tender document 
clearly specified that the ‘ quality of each technical offer will be evaluated 
in accordance with the award criteria as detailed in the evaluation grid 
Volume 1, Section 6 of this tender dossier.  No other award criteria 
will be used.’ 
 
He explained that for Lots 2, 3 and 4 tenderers were requested to submit a 
‘Proposed Technical Solution’ and these lots were to be evaluated by using the 
Pairwise Method.  Mr Buttigieg said that tenderers were not required to submit 
a ‘Proposed Technical Solution’ for Lot 1 because its design was provided 
by the Employer.  He argued that on the basis of the fact that there were the 
‘Bills of Quantities’ and the ‘Proposed Technical Solution’ was not mentioned, 
then Lot 1 should not have been evaluated by using the Pairwise Method. 
He claimed that according to the Technical Compliance Grid tenders 
were to be adjudicated by indicating whether the offers were ‘Acceptable’, 
‘Not Acceptable’ and ‘Not Applicable’.  He contended that the 
Evaluation Committee did not need to draw up a Strengths and Weaknesses 
Report for Lot 1 because once a tender was determined to be acceptable then 
the contract should have been awarded on the basis of price. 
 
Dr Sciriha responded by making reference to the document which was 
submitted by the appellants themselves in their offer.  At Paragraph No 5 of 
this document which was rubber-stamped by Vassallo Builders Group Ltd and 
HAASE Anlagenbau AG it was stated that ‘As specified in the Minutes of the 
site visit, all members present were informed that the evaluation grids of 
Volume 1 Section 6 do not contain any scorings, since the evaluation 
will be assessed by means of the “Pairwise Comparison Method”, an 
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American Method which is scientifically proved.  The technical and financial 
evaluations shall be performed as determined by this method.’ 
 
The appellants’ representatives confirmed that they were present for the 
above-mentioned site visit. However, they insisted that the Pairwise Method 
was not applicable to Lot 1 because there was no technical solution for the 
evaluators to assess or to decide upon. 
 
Dr Manicaro responded by stating that by using the Pairwise Comparison 
Method the Evaluation Committee was in a position to choose the most 
economically advantageous offer.  However, Mr Buttigieg pointed out that in 
actual fact the offer recommended for award was the most expensive and 
significantly more expensive than the estimated value of tender. 
 
Dr Cremona rebutted the appellants’ representative’s arguments by stating that 
the Pairwise Method could be used also for Lot 1 because, under the 
Three Package Procedure, the nature of Envelope Two was ‘technical’ in itself.  
Furthermore, he said that when an offer was considered ‘acceptable’ in the 
Technical Compliance Grid meant that it was admissible for the evaluation 
process. 
 
Dr Cremona emphasised that in the Instructions to Tenderer contained in 
Volume 1 of the Tender Documents, the Contracting Authority was given the 
right to modify the yardstick of assessment provided that each tenderer was 
informed beforehand. 
 
Clause 10 – Modifications to Tender Documents specified that: 

 
‘10.1 The Contracting Authority may amend the tender documents by 

publishing modifications up to 11 calendar days before the date for 
submission of Tenders. 

 
10.2 Each modification published will constitute a part of the Tender 

Documents and be sent, in writing, to all known Tenderers. The 
Tenderers must provide written confirmation within 3 days from 
receipt of the modifications that they have received modifications, sign 
each page and attach it to the Tender Documents. 

 
10.3 The Contracting Authority may as necessary and in accordance with 

Clause 22, extend the deadline for submission of tenders to give 
Tenderers sufficient time to take modifications into account when 
preparing their tenders.’ 

 
WasteServ’s lawyer said that the minutes of the site visit were signed and 
annexed with the tender and that it was only now that they were contesting the 
use of the Pairwise Method and claiming that Lot 1 did not have a technical 



284 

solution.  He maintained that the Pairwise Method was not only limited to 
Envelope 2 – Technical but also to the Envelope 3 – Financial.  In fact in the 
document tabled by Dr Sciriha it was clearly stated that ‘The technical and 
financial evaluations shall be performed as determined by this method.’ 
 
Dr Frendo intervened to remark that they were comforted by the fact that the 
appellants were not alleging that the Evaluation Committee had used different 
weights and measures in their evaluation when they used the Pairwise Method. 
 
At this stage Mr Aurelio Attard, a member of the Evaluation Committee, took 
the witness stand and gave his testimony under oath. 
 
On cross-examination by the PCAB, Mr Attard testified that there was 
technical solution for Lot 1 in the sense that the contractors had to indicate that 
they had the necessary equipment, experience and technical capacity to carry 
out the works. 
 
In reply to a specific question as to why it was found necessary to use the 
Pairwise Method after the issue of the tender, the witness clarified that it was 
on the advice of the Department of Contracts that it was not included in the 
tender document.  However, subsequently it was decided to use this method 
because they felt that there should be a method of scoring.  He explained that in 
the Pairwise Method the comparison was carried out in pairs by assigning a 
score of between 1 and 6 at every stage of evaluation. 
 
When asked by Dr Sciriha to state whether they applied the same criteria for all 
the contenders in the evaluating process, the reply given by Mr Attard was in 
the affirmative.  He declared that there was level playing field among all 
bidders. 
 
Replying to a question by Mr Buttigieg, Mr Attard said that tenderers were 
required to propose a ‘Technical Solution’ for Lots 2, 3 and 4 because there 
was an element of design.  The ‘proposed technical solution’ was not required 
for Lot 1 because the design was ready.  However, he maintained that tenderers 
had to show ‘the methods proposed by the tender for carrying out the works in 
compliance with the Employer’s requirements’ as specified in the Technical 
Compliance Grid. 
 
When Dr Vella asked the witness to state whether this meant that his clients 
had to submit a ‘technical proposal’ and not a ‘technical solution’, Mr Attard 
responded by stating that, although the solution was provided by them, 
tenderers had to propose how they were going to carry out the works.  At this 
point Dr Vella referred the witness to the contents of a telefax message 
received from the Department of Contracts on 16 August 2006 which contained 
an extract from the Evaluation Technical Report wherein it was stated that: 
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‘In view of the results obtained by adopting the “Pairwise Comparative Method”, 
the Evaluation Committee affirms that the low scoring obtained by certain 
tenderers does not signify that they are incapable of meeting the tender’s 
requirements.  This outcome simply means that the proposed technical solution of 
these tenderers was less preferred (although compliant) to the other contenders, 
when compared together and in the light of the minimum criteria requested in the 
tender documents.’ 
 
Mr Attard pointed out that this particular paragraph was common to all the 
four reports (one for each lot) and when they copied the text, through an 
oversight, the word ‘solution’ was not replaced with ‘proposal’. 
 
Then it was the turn of Mr Joseph Degiorgio, Chairman of the 
Evaluation Committee, to take the witness stand.  He signed a written 
declaration. 
 
On cross-examination by the PCAB, Mr Degiorgio testified that, holistically, 
there was no discrepancy in the appraisal made by the individual members of 
the Evaluation Committee and confirmed that the points were given 
objectively. 
 
When Dr Vella asked the witness to state whether there were extremes in the 
points given by evaluators, the reply given was in the negative.  The PCAB on 
analyzing the points awarded by the individual evaluators noticed that the 
variations were reflected on all bidders and therefore it was of the opinion that 
no one was advantaged or disadvantaged in that aspect. 
 
Mr Buttigieg maintained that they failed to understand how sub-contracting 
was considered as a weakness by the Evaluation Committee, considering the 
fact the total value of works to be sub-contracted by Haase / Vassallo was only 
6% out of the 30% limit allowed by the tender document.  Furthermore, he said 
that this should not have been one of the criteria used in the evaluation process 
because there was no reference thereto in the Technical Evaluation Grid. 
 
In response to Mr Attard’s remark that the appellants did not indicate 
the identity of their proposed sub-contractors for steelworks and roads, 
Mr Buttigieg said that they had already approached various companies and 
obtained their quotations.  Also, it was indicated that they had a choice from a 
number of sub-contractors and named them.  He explained that there was no 
agreement in place with sub-contractors because the contract had not yet been 
awarded. 
 
With regard to Mr Buttigieg’s statement that the criterion ‘strengths and 
weaknesses’ was not mentioned in the tender document, Mr Attard clarified 
that this was not a criterion for evaluation but a report requested by the 
Department of Contracts as an explanation of the points taken into 
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consideration during the evaluation process.  He said that sub-contracting was 
part of the Method Statement’s criterion wherein tenderers had to show how 
they intended to carry out the works. 
 
Dr Vella intervened to point out that, contrary to the witness’s 
testimony, the fact that in the Technical Evaluation Report it was stated that 
‘A Strengths & Weaknesses Report summarising the issues identified by the 
team of technical experts was compiled.  Each evaluator assessed the strengths 
and weaknesses of each offer on an individual basis and gave weighting 
according to his formed opinion’, meant that they first compiled the 
Strengths and Weaknesses Report and then gave their weighting.  However, 
Mr Degiorgio asserted that the report consisted of observations made by each 
evaluator after awarding the points while Mr Attard confirmed that they first 
gave the points and then compiled the report. 
 
Dr Manicaro argued that although the tender document permitted up to 30% of 
the value of works to be carried out by sub-contractors, those tenderers who did 
not propose to sub-contract had an advantage over others. 
 
Dr Vella said that another weakness mentioned in the Strengths and 
Weaknesses Report was that Vassallo, as the local partner within the joint 
venture was considered to have no ‘experience in infrastructural works’.  The 
appellants’ legal representative tabled a copy of Form 4.6.5 – Experience of 
Contractor which was included in their tender submission to prove that his 
clients had the necessary experience to carry out the required works.  Mr 
Buttigieg said that Vassallo Builders Group Ltd have been involved in the 
construction industry for the past 60 years. 
 
Mr Attard said that the list of projects indicated by Vassallo Builders Group Ltd 
involved construction works and not infrastructural works.  Mr Buttigieg 
responded by stating that the construction of major hotels, old people’s 
homes and other projects listed in Form 4.6.5 did not comprise only 
civil works and building services of the type and nature indicated in Volume 3 
Employer’s Requirement for Lot 1 Section A2 General Description of the Works 
but also involved significant infrastructural works.  Dr Vella pointed out that no 
specific reference was made to infrastructural works in this document. 
 
Continuing, Mr Attard explained that during the evaluation process, when they 
compared the lists submitted by the tenderers, it was concluded that while 
Vassallo Builders Group Ltd might have had more experience on construction, 
others had more experience on infrastructure.  Here, his attention was drawn by 
the PCAB to the fact that it would have been more appropriate if they stated 
‘less experience’ rather than ‘no experience’. 
 
Dr Manicaro said that Vassallo Builders Group Ltd did not have the necessary 
experience related to this tender.  He pointed out that, albeit in their reasoned 
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letter of objection they might have mentioned projects of a similar nature, the 
Evaluation Committee could only rely on information submitted with the 
tender otherwise it would vitiate the evaluation process. 
 
In reply to a specific question by the PCAB, Mr Attard confirmed that they 
based their evaluation strictly on the information submitted in the tender 
documents and not on personal experience. 
 
Dr Cremona said that, had the appellants included the projects mentioned in the 
reasoned letter of objection in Form 4.6.5, the Evaluation Committee’s 
comments would have not been the same. 
 
Dr Vella  asked Mr Attard to explain why in the Strengths and Weaknesses Report 
it was stated that ‘Access to equipment resources are limited and will need to be 
supplemented by sub-contractors’ considering the fact that his clients had 
complied with the requirements of the tender.  He emphasised that in Form 4.6.2 it 
was stipulated that tenderers had to submit a list of equipment proposed and 
available for the execution of the contract and not the whole fleet of equipment 
owned by the contractor. 
 
Mr Attard declared that they had no particular problem with the list of 
equipment submitted by the appellants and confirmed that there was no 
benchmark.  However, he maintained that the Evaluation Committee arrived at 
that conclusion after assessing their proposal in comparison with others. 
 
Mr Buttigieg claimed that the need of having a three separate packages process 
was to ensure transparency throughout the whole tendering and adjudication 
process.  He claimed that in spite of the fact they were informed that each 
tenderer had a right to be given their respective technical points prior to the 
publication of the financial results, when they made a specific written request 
to the Department of Contracts, they were informed that ‘the relative points for 
both the technical and financial scores will be made available after the final 
stage of the evaluation process.’ 
 
Dr Sciriha claimed that tenderers had no right to know their points during any 
stage of the process once their tender had not been discarded.  Also he 
maintained that according to the Public Contracts Regulations only those 
tenderers whose bid had been discarded had a right to contest the decision. 
 
At this point Mr Edwin Zarb, Director General (Contracts), was summoned to 
the witness stand and he gave his testimony under oath. 
 
On cross-examination by Mr Buttigieg, Mr Zarb declared that after the 
technical evaluation stage, tenderers were only informed about whether their 
bid had been discarded or not and at this stage no points were given to bidders.  
He explained that Regulation 82 of the Public Contracts Regulations 2005 
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clearly specified that, at the technical evaluation stage, tenderers had a right of 
complaint only if their tender had been discarded.  However, he contended that 
the rights of the affected tenderers were safeguarded because, at the end, all the 
results of the technical and financial packages were published. 
 
Dr Cremona said that all tenderers have a right to appeal at the award stage. 
 
Mr Buttigieg alleged that the fact that the technical results were not published 
could have influenced the evaluation of the financial offers.  The PCAB 
insisted that it would not tolerate such allegation if not substantiated.  However, 
the PCAB remarked that the same procedure was adopted for Lot 3, a tender 
which was awarded to the same appellants. 
 
At this stage the parties concerned agreed with the PCAB’s request to 
submit and exchange their submissions (which had to include only issues 
raised during the hearing) in English through the Secretary PCAB by 
Friday, 06 October 2006 (17:00hrs) and to submit corresponding replies by 
Friday, 13 October 2006 (17:00hrs). 
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This Board, 
 
• having noted that the appellants, in terms of their motivated ‘letter of 

objection’ dated 29 August 2006, and also through their verbal 
submissions presented during the public hearing held on the 20 September 
2006 as well as their written submissions dated 06 October 2006, had 
objected to the decision taken by the General Contracts Committee, 
through which they noted that the tender submitted by them was not 
successful; 

 
• having considered all the following issues, namely: 
 

1. Admissibility of document filed by WasteServ Malta Limited 
2. The evaluation process 
3. Expertise and qualifications of the Evaluation Committee members 
4. The Pairwise Comparison Method for evaluation 
5. The appellants’ lack of experience in infrastructural works 
6. Subcontracting 
7. Tenderer’s limited access to equipment 
8. The Most Economically Advantageous Tender (MEAT) 

 
reached the following conclusions regarding: 
 
1. Admissibility of document filed by WasteServ Malta Limited 
 

The Board agrees with the submission made by Strabag AG / 
BTA GmbH & Co. KG / Polidano Bros. Ltd., stating that the provisions 
of Regulation 84 (11) (a) are self-explanatory. 
 
Furthermore, this Board argues that for it not to accept the submissions 
made by WasteServ Malta Limited would tantamount to a mockery of the 
whole exercise considering the fact that, although the final decision was 
taken by the General Contracts Committee, yet, the tender itself was 
issued by WasteServ Malta Limited as the contracting party as well as the 
ultimate beneficiary. 
 
The PCAB notes that, ever since it was constituted, it has always 
maintained that all those entities involved in the proceedings have always 
been allowed to make their own submissions and this for the sake of 
transparency.  Unless otherwise specified in the same legislation 
governing public procurement, this Board has defined its own time frame 
policies giving enough time to all other parties to state their part in order 
to ensure total transparency and expedite matters as much as possible, 
avoiding unnecessary lengthy discussions and possible deferments of 
sittings.  In view of the fact that this formula has, to date, worked to 
perfection, this Board finds no scope to modify its own ‘modus operandi’. 
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Also, as stated in Ganado & Associates’ submissions, by allowing the 
contracting authority to participate at the hearings and make its own 
submissions in line with a similar request made by this Board to the 
tenderers present during the hearing, it is evidently clear that WasteServ 
Malta Limited’s ‘locus standi’ in the proceedings had already been 
positively acknowledged and well defined by this Board. 

 
2. The evaluation process 
 

This Board besides having heard during the hearing that, for the purpose 
of this tender, the ‘proposed technical solution’ was not required for Lot 1 
because the design was provided, also notes what was stated by 
Mr Attard, namely that the tenderers had to show ‘the methods proposed 
by the tender for carrying out the works in compliance with the 
Employer’s requirements’ as specified in the Technical Compliance Grid. 
 
The PCAB acknowledges that this may have led to a misunderstanding 
amongst the interested parties.  It, however, also notes that the appellants 
did not feel the need to clarify whether a solution was required or not at 
the point before submitting their tender and, as a consequence, the reasons 
brought forward by the same appellants wherein it was argued by the 
latter that (a) they did not agree that a technical solution was in fact 
required and (b) that this issue should not be considered for evaluation 
purposes, could be, ‘prima facia’, seen in the light of, possibly, giving the 
benefit of the doubt to the appellants.  However, the PCAB is also fully 
cognisant of the arguments raised in regard by interested parties and fully 
concur with the statements made by Ganado & Associates, namely that 
the “fact that the design is provided by the Employer does not necessarily 
mean that the technical solution is given” and agree that proposed 
“contracts as Lot 1 still require a host of other factors forming part of a 
proposed technical solution although one of the most important of such 
factors, i.e. design, is admittedly given by the contracting authority and is 
therefore identical for all bidders”. 
 
Furthermore, the PCAB noted the fact that (a) all the contractors had been 
advised during the clarification meeting held in November 2005 that the 
Pairwise Method was going to be adopted to evaluate the offers received 
and (b) this claim was never contradicted by the appellants during the 
public hearing. 

 
3. Expertise and qualifications of the Evaluation Committee members 
 

This point was not raised in the appellants’ reasoned letter of objection 
and it was definitely not an issue during the public hearing.  As a 
consequence, this Board argues that the issue should clearly not be 
admitted at this stage.  However it would not be amiss to state that the 
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PCAB is satisfied that the adjudication process itself was carried out on a 
level playing field and has not come across any justification which could 
in any way discredit the level of expertise or qualification of the members 
forming the Evaluation Board. 
 
The PCAB notes that the same appellant company had been the tenderer 
whose offer was selected by the same Evaluation Committee with respect 
to Lot 3. 
 
At this stage, this Board considers pertinent the argument raised in 
Ganado & Associate’s submission wherein it is stated that: 
 
“in addition the site visit and the clarification meetings attended by the 
Appellants were conducted and chaired by the members of the 
Evaluation Committee themselves as can be easily attested by the 
PCAB … It is therefore unacceptable for WasteServ to be confronted with 
a similar ‘grievance’ by the Appellants when they were aware before the 
date of submission of their bid of all the mechanics of the evaluation 
process.” 

 
4. The Pairwise Comparison Method for evaluation 
 

The PCAB agree with Strabag AG / BTA GmbH & Co KG / 
Polidano Bros. Ltd’s claim that “all tenderers knew perfectly well 
that the Pairwise Comparison Method was going to applied for 
evaluation purposes” and that “The minutes of the site visit held at 
Sant’ Antnin Waste Treatment Plant on the 22 November 2005 are 
indisputable and undeniable in this regard” so much so that these include 
the following, viz: 
 
“Following the last clarification request Ing A Attard informed the 
members present that the evaluation grids do not contain any scorings, 
since the evaluation will be assessed by means of the 
“Pairwise Comparison Method”, an American Method which is 
scientifically proved” and that at “no point prior to the oral submissions 
of the 20 September 2006 did the Objecting Tenderer contest the 
Pairwise Comparison Method, on the contrary, the above-mentioned 
minutes of the site visit were endorsed by the Objecting Tenderer.” 
 
This Board took note of the appellants’ submission in which, inter alia, it 
was claimed that… 
 
“The Appeals Board raised an interesting point by questioning whether 
or not there was any substantial difference in the points awarded to the 
tenderers by the individual members of the Evaluation Committee.  
Although the Chairman of the Evaluation Committee stated that there was 
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none, the Appeals Board, on viewing the results, ascertained that indeed 
the scoring was not consistent.” 
 
Yet, this Board also notes that, although it is true that the PCAB observed 
a certain discrepancy between the points given by various members of the 
Evaluation Committee, this, in itself, cannot be deemed to invalidate the 
process. 
 
It is inherent within the system used for adjudication that in view of the 
fact that the Evaluation Committee is composed of more than one 
member, the points given by any member in any similar circumstance, 
would, unavoidably, attach to such points a certain degree of subjectivity, 
necessarily so because opinions of different persons are bound to vary!  
The PCAB notes that, it is the accumulation and the averaging of these 
points that render the exercise an objective one. 
 
It is to be pointed out that the Pairwise Comparison Method was the 
method adopted by the Evaluation Committee in the evaluation of all bids 
with regard to all lots.  Is one therefore to understand that what the 
Objecting Tenderer is proposing is for all the tender awards to be annulled 
… including that where its own bid was successful? 
 
Yet, having said this, this same Board could have looked at this issue in a 
totally different manner had any accusation or proof been brought forward 
that one or more members of the Evaluation Board had carried out their 
duties with some hidden agenda.  This is being stated in a scenario where 
such accusation did neither emerge from the public hearing nor from the 
written submissions. 

 
5. The appellants’ lack of experience in infrastructural works 
 

The PCAB has noted the appellants’ claim that during the hearing 
“Ing Attard was asked to comment about how the Evaluation Committee 
could have arrived at such a conclusion when one considers the fact that 
Vassallo Builders Limited has been engaged in these types of activities 
for the past 60 years”. 
 
This Board also notes Ing Attard’s reply wherein, apart from maintaining 
that, in the Committee’s opinion, the projects listed by Vassallo Builders 
in Form 4.6.5 did not involve infrastructural works, he also stated that 
“the declaration in the Strengths and Weaknesses Report was just "bad 
English" and it should have said the experience of J V Haase / Vassallo 
when compared to the other two tenderers of Lot 1 was less preferred.” 
 
In their submissions, the appellants proceed by stating the following: 
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“The general description of the works for Lot 1 as set out in Volume 3, 
Section A2 may be summarised as comprising: 
 
 Dismantling of parts of the existing steel structures and re-erection 

on the proposed locations on the site; 
 
 Fixing of new metal composite cladding panels; 

 
 The demolition of a limited number of small structures; 

 
 Excavation and filling works; 

 
 The construction of a number of structures; 

 
 The supply and installation of services including related building 

services, pipe work and storm-water culverts; 
 
 Carrying out structural alterations to buildings being retained and 

their refurbishment; 
 
 Landscaping works, including coated macadam paved areas, 

concrete footways and soft landscaping. 
 
With all due respect it is certainly a misconceived idea that the 
construction of major hotels, old people's homes and other projects of a 
similar entity as listed by the Joint Venture do not involve infrastructural 
works of the type and nature listed above.  As a matter of fact all of those 
projects listed by the Joint Venture involved significant infrastructural 
works which were by far more complex and extensive than those 
contemplated in Lot 1.” 
 
One has to place the above statement within a certain perspective as 
regards the way the evaluation process is carried out in so far as the 
Pairwise method is concerned.  This is evidently substantiated in an 
excerpt from a Telefax Message dated 16 August 2006, transmitted by 
Ms Jacquiline Gili (Department of Contracts) to Mr N Vassallo 
(Haase / Vassallo J V) in which she states that 
 
“the Evaluation Committee affirms that the low scoring by 
certain tenderers does not signify that they are incapable of meeting 
the tender’s requirements.  This outcome simply means that the 
proposed technical solution of these tenderers was less preferred 
(although compliant) to the other contenders, when compared together 
and in the light of the minimum criteria requested in the 
tender documents.” 
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In its deliberation this Board has also taken into consideration the point 
raised in Messrs Strabag AG / BTA GmbH & Co. KG / Polidano Bros. 
Ltd’s submissions, namely, that without entering into the merits as to 
whether the appellants possessed the necessary experience or not it, this 
Board agrees that 
 
“the Objecting Tenderer failed to furnish details of similar projects 
undertaken by it in the past.  The Objecting Tenderer was not precluded 
from submitting such information.  It is, however, up to a tenderer to 
prove that it possess the qualities necessary to satisfy tender 
requirements.  It is not the Evaluation Committee's task to fill in 
any lacunas in a tenderer's bid. Such an exercise would vitiate the 
evaluation process.  The Committee can only decide on the 
documentation made available to it.  If documentation was not submitted 
one cannot expect the Evaluation Committee to make assumptions of the 
sort the Objecting Tenderer expects it to do.” 

 
6. Subcontracting 
 

The PCAB has also examined the issue wherein the appellants needed to 
subcontract steel works and road works within a context in which “the 
total value of the works to be subcontracted by J V Haase / Vassallo is 
only of 6% of the total Tender value, therefore well within the 30% limit 
imposed by the tender documentation.” 
 
This Board concurs with the appellants’ claim, taken in isolation, namely, 
that 6% is relatively low for the same factor to be regarded as a 
‘weakness’ especially when one considers that this falls “well within the 
30% limit imposed by the tender documentation”. 
 
Yet, the PCAB’s major concern is that any Evaluation Committee would 
have encountered some degree of difficulty in analysing a similar 
statement such as the following made by the appellants in their bid, viz: 
 
“As we mentioned during Clarification Meeting we as yet do not have any 
commitments with any subcontractors or suppliers, although it 
would be our intention to subcontract the roadworks to either Bitmac, 
Asfaltar, or Polidano.  We also intend on subcontracting certain 
Structural Steel Works to either Motherwell Bridge (Malta) Limited or 
Steel Structures Limited.” 
 
Once again, the appellants have been unable to provide the Committee 
with concrete supporting evidence as to what they actually had in mind. 
 
This Board has to note that had there been any formal arrangement 
between the appellants and the eventual subcontractors then this would 
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have been manifested in the bid; the lack of such mention gives rise to 
vagueness … hence, in this instance the term ‘weakness’ may be justified.  
Needless to say that considering this perceived ‘weakness’ a 
corresponding reflection in the scoring becomes inevitable! 
 
The PCAB notes that clarity of scope is pivotal in the submission of bids 
as there is a limit to what clarification processes can clarify or what level 
of arbitrary decisions an evaluator should make.  This Board 
acknowledges that subjectivity is a two-edged sword.  Indeed, subjective 
considerations become more difficult when bidders either assume or 
simply refrain from providing pertinent information which could be 
evaluated.  The Pairwise method of evaluation acknowledges this and at 
the end it is reflected in the scores given by the evaluators during the 
process. 

 
7. Tenderer’s limited access to equipment 
 

The Board agrees with the appellants that the term weakness could have 
been inappropriately used. 
 
Whilst agreeing with the appellants that “the equipment listed was to 
include only the equipment proposed and available for the execution of 
the contract, and not the whole fleet of equipment owned by the tenderer” 
and intrinsically in stating this could not have been considered by any 
evaluator as a weakness, yet the so-called weakness would have been seen 
as such within the context that, once it is not yet possible for a bidder to 
define the subcontractor one is going to collaborate with for the execution 
of this tender, then how can one establish with certainty, ‘a priori’, the 
level of accessibility to the equipment contemplated or implied by a 
Tender Document?  Once again the Pairwise method compares amongst 
what is seen to provide clear supporting documents and arguments against 
something which could cast doubts in any way.  This is largely why an 
evaluator compares (it is a Comparison Method after all) and one ends up 
demonstrating a preference towards one proposal vis-à-vis another. 
 
The appellant company together with other bidders had been duly 
informed before the tendering date that the method to be used for 
adjudication was to be the Pairwise method.  The appellants accepted this 
and even signed a document to that effect.  The appellants did not query 
any aspect of how the method would be applied. 
 
It is not a question of a tenderer not necessarily having what it takes but 
the Pairwise method allows for evaluators to separately make use 
of subjectivity to ultimately reach one common objective, namely the 
Most Economically Advantageous Tender (MEAT). 
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8. The Most Economically Advantageous Tender (MEAT) 
 

The PCAB has taken note of the FINAL EVALUATION REPORT – 
LOT 1 comment in which the Evaluation Committee states: 
 
“All financial offers received for Lot 1 exceeded the budget.  However, 
Clause No 2, Volume 1, Instructions to Tenderers, Financing, clearly 
states that ‘Any offers exceeding the undermentioned budgets … may not 
be taken into consideration’.  In view of the foregoing, the Evaluation 
Committee was of the opinion NOT to eliminate any offer exceeding the 
budget but to apply the following Financial Evaluation method in order to 
produce a fair and equitable result….” 
 
The fact that the appellant company was not eliminated at an early stage 
shows that the benchmark of admissibility for the tender had been 
reached.  However, this in itself does not mean that, at this stage, the 
price should have become the principal element in deciding the winning 
bidder. 
 
This is where the Most Economically Advantageous Tender (MEAT) 
principle comes into play.  To arrive at the winning bidder based on this 
principle, the Evaluation Committee adopted the Pairwise method to 
which the appellant company had agreed.  This is where the weightings of 
points in respect of the elements mentioned above worked against the 
appellants and in favour of the preferred company. 
 

At this stage, having considered all the above issues (1 to 8 above) the PCAB 
notes that it has not been presented with any accusation or proof that the 
procedure used was faulty or that any member of the Evaluation Committee 
had carried out his duties irresponsibly, or worse, in a corrupt manner. 
 
The PCAB acknowledges that the contracting authority, in this case WasteServ 
Malta Ltd, had an option to either award the contract on the basis of one of two 
award criteria, namely based on the lowest price or the most economically 
advantageous tender where: 
 
• Lowest Price implies that the lowest priced tender wins, i.e. no other 

element of the tender could be taken into account; 
 
or 
 
• The Most Economically Advantageous Tender (MEAT) means that the 

contracting authority could take into account factors other than or in 
addition to price, like quality, technical merit and running costs. As a 
matter of fact MEAT allows any contracting authority to balance the 
requirements, for example, of price and quality which in certain cases 
may achieve best value for money. 
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Furthermore, this Board acknowledges that in this particular tender, the method 
for evaluation chosen was the MEAT, so much so that had the lowest price 
principle been chosen, the Evaluation Committee would have not expressed 
itself ‘a priori’ that the weighting of quality against price would have been 
based on a 60 (technical) / 40 (price) basis respectively!  Also, this Board is 
further convinced that the Evaluation Committee was overall reasonable in its 
assessment because, apart from the issues raised in 1 to 8 above, the appellants 
were given the better assessment with regards to the financial aspect of the 
tender scoring maximum points, namely 40 against the total of 35.23 scored by 
the recommended tenderers.  It was only with regards to the technical 
assessment that the Committee decided in favour of the recommended 
tenderers.  The price factor alone would have not necessitated the use of the 
Pairwise method of comparison. 
 
As was stated earlier this Board has not been presented with any accusation or 
proof that the procedure used was faulty – the major contestation was that the 
scores given were not according to what the appellants would have expected.  
However, in similar circumstances it is inconceivable for a non-selected bidder 
to be satisfied with the score achieved knowing well enough that this would 
have been naturally inferior to the one attained by the recommended tenderer! 
 
The PCAB is aware that the taxpayer should not be forced to pay excessively 
for anything which one could buy cheaper.  However, this Board, in its 
deliberations, considering that from a procedural aspect it could not but 
positively acknowledge the Evaluation Committee’s overall assessment, 
proceeded to place more emphasis on the value for money concept and the 
extent of the MEAT principle in order to ensure that the price quoted by the 
recommended tenderer is justified. 
 
In consideration of the fact that the recommended tenderer’s overall score was 
naturally higher (see Table below), this Board tried to establish whether having 
heard and been presented with facts and figures, there could possibly be a 
scenario (considering issues discussed in 1 to 8 above) wherein the appellants 
could possibly overturn the excessive score variant and the outcome of such 
deliberation was negative. 
 
The ultimate consideration taken was whether, in the existing circumstances, 
the variance in the overall price expected to be paid if the recommended 
tenderer were to be confirmed was justified or not. 
 
The Table shown on the next page was compiled by the PCAB and, following a 
close scrutiny of the figures arrived at, it was resolved that a variance of 
Lm 375,929.75 in a tender whose estimated cost is Lm 2,500,000 is more than 
justified having 
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Name of Tenderer Financial 
Score

Technical 
Score

Overall 
Score

Overall 
Score

(Out of 40) (Out of 60) (Out of 100) Score Variance

Strabag AG (+ BTA GmbH & Co. KG + 
Polidano Bros. Ltd) 35.23 60.00 95.23 17.05

Haase Anlagenbau AG (+ Vassallo 
Builders Group Ltd.) 40.00 38.18 78.18 -

 
 
 
 
a. favourably accepted the technical merits of the bid concerned  
 
and 
 
b. considered the opportunity cost of not accepting it solely for the price 

factor, having already established that this Board had taken note of the 
FINAL EVALUATION REPORT – LOT 1 comment in which the 
Evaluation Committee states: 
 
“All financial offers received for Lot 1 exceeded the budget.  However, 
Clause No 2, Volume 1, Instructions to Tenderers, Financing, clearly 
states that ‘Any offers exceeding the undermentioned budgets … may not 
be taken into consideration’.  In view of the foregoing, The Evaluation 
Committee was of the opinion NOT to eliminate any offer exceeding the 
budget but to apply the following Financial Evaluation method in order to 
produce a fair and equitable result….” 
 
 
 

Name of Tenderer
Price in Lm 
(excluding 

VAT)

Price in Lm 
(excluding 

VAT)

Overall Price 
Variance  in Lm 

(excluding 
VAT)

Overall Price 
Variance 

(Recommended 
Tenderer vs 

Appellants)  in 
%age terms

Overall Price 
Variance 

(Recommended 
Tenderer vs 

Estimated Cost) 
in %age terms

Strabag AG (+ BTA GmbH & Co. KG + 
Polidano Bros. Ltd) 3,149,824.07 375,929.75 13.55% 25.99%

Haase Anlagenbau AG (+ Vassallo 
Builders Group Ltd.) 2,773,894.32 10.96%

TOTAL ESTIMATED VALUE OF 
TENDER 2,500,000.00  
 
 
 

This reasoning fully vindicates the MEAT principle in this particular instance. 
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In view of (1) to (8) above, this Board does not find in favour of the appellants 
and in terms of the Public Contracts Regulations, 2005, this Board recommends 
that the deposit submitted by same objectors should not be refunded. 
 
 
 
 
 
 
Alfred R Triganza  Anthony Pavia  Edwin Muscat 
Chairman   Member   Member 
 
1 November 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 92 
 
RE: CT 2204/2006 – Advert No CT 160/2006: Supply of Breakfast, Lunch 
and Dinner to Third Country Nationals (Irregular Immigrants) 
 
This call for tenders was published in the Maltese Government Gazette on 
02 May 2006 and was issued by the Department of Contracts following a request 
transmitted to the latter on 21 March 2006 by the Armed Forced of Malta. 
 
The closing date for this call for offers was 22 June 2006 and the 
global estimated value of the contract was Lm 220,000 (inclusive of VAT). 
 
Five (5) different tenderers originally submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers 
on 09 August 2006, Messrs James Caterers Ltd filed an objection on 
18 August 2006 against the intended award of the said tender to 
Corinthia Palace Hotel Co Ltd. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 04 October 2006 to discuss this objection. 
 
Also present for the hearing were: 
 
James Caterers Ltd 
 Mr James Barbara – Director 
 Dr Ronald Aquilina – Legal Advisor 
 
Corinthia Palace Hotel Co Ltd 
 Dr J. J. Vella – Legal Advisor 
 Dr Stephania Zerafa – Legal Advisor 
 Mr Alfred Fabri 
 Mr Reginald Cuschieri 
 Mr Peter McWilliam 
 Mr Patrick Busuttil 
 Mr Joseph Mifsud 
 Ms Anna Fenech 
 
Armed Forces of Malta  
 Lt Colonel Mario Schembri – Chairman, Evaluation Committee 
 Major Pierre Vassallo – Member, Evaluation Committee 
 WO I Peter Attard – Member, Evaluation Committee 
 Mr John Debattista – Member, Evaluation Committee 
 A / Lt Colonel Brian Gatt – Member, Evaluation Committee 
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After the Chairman’s brief introduction, James Caterers Ltd’s legal 
representative was invited to explain the reason which led to the appeal. 
 
Dr Ronald Aquilina, the appellants’ legal representative started his intervention 
by giving some background information on his clients’ experience and 
reputation in the catering industry, an issue maintained to be pivotal 
considering the fact that, in their reply, Corinthia Palace Hotel Co Ltd had tried 
to give the impression that they were the best in this industry.  Dr Aquilina 
stated that his clients have been providing catering services to all 
irregular immigrants under the care of AFM since September 2005 and 
that at a given time, namely during the CHOGM, they were responsible for 
the supply of meals for about 1,400 persons.  Furthermore, the appellants’ 
lawyer said that his clients have been awarded various contracts by the 
Department of Contracts, such as the provision of catering services to various 
Government Old Peoples’ Homes and the Education Division. 
 
One cannot forget to mention, exclaimed Dr Aquilina that the appellants 
have recently been successful in their bid to supply Mater Dei, St Luke’s and 
Boffa Hospitals with all catering requirements for the next 10 years. 
 
The appellants’ lawyer said that the motive behind their objection was based on 
the fact that, in their opinion, the method of evaluation left much to be desired 
in the sense that, for example, the Evaluation Committee failed to inspect any 
of the facilities offered by both the recommended tenderer as well as his 
clients, contravening the same special conditions of the tender.  As a direct 
result of this oversight, the appellants reached the conclusion that the 
Evaluation Committee’s recommendation to award the contract to 
Corinthia Palace Hotel Co Ltd was solely based on the element of price.  The 
appellants’ legal representative argued that, although it was acknowledged that 
when dealing with public funds the price was an important factor in the 
decision of an Evaluation Committee, yet he did not think that this should be 
the only consideration in the award of tenders. 
 
Major Pierre Vassallo, a member of the Evaluation Committee, explained that 
they first identified those companies that tendered and satisfied the criteria 
according to the conditions of the tender and then they based their 
recommendation on price.  On cross-examination by the PCAB, it was 
established that no percentage weightings were included in the tender 
document and therefore no points could be awarded to tenderers during the 
evaluation process. 
 
At this stage, Dr Aquilina claimed that under Clauses 10 and 11 of the special 
conditions of the tender it was specified that: ‘On the date of submission of 
tender, the contractor must have an industrial kitchen fully equipped with the 
necessary equipment’ and ‘An inspection of the kitchen by the Authorities 
concerned will form part of the tender evaluation process.  An unsatisfactory 
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hygienic standard will immediately disqualify the tenderer’ respectively. 
He maintained that the Evaluation Committee had to carry out an inspection of 
the facilities in order to ascertain that the tenderers had satisfied such 
requirements. 
 
Lt Colonel Schembri responded by stating that, contrary to what was stated 
by the appellants’ legal representative, the AFM were not authorised to 
carry out the inspections but had to rely on certificates issued by the 
Department of Health.  Furthermore he claimed that Clause 11 did not specify 
that the inspections had to be carried out during the evaluation process.  He 
explained that the certificates were to be issued by the authorities concerned 
only after on-site inspections would have been carried out and these were to be 
taken into consideration during the evaluation process.  The Chairman of the 
Evaluation Committee declared that from the certificates provided it appeared 
that Corinthia Palace Hotel Co Ltd had satisfied the criteria of food hygiene 
standards, the kitchen was appropriately licensed and vehicles were licensed to 
transport food. 
 
In reply to a specific question by the PCAB, Lt Colonel Schembri said that 
when they requested the most recent inspections they expected tenderers to 
present relative certificates that were issued in the same year. 
 
During his intervention, Dr J J Vella, Corinthia Palace Hotel Co Ltd’s legal 
representative, contended that the AFM were not competent to inspect the food 
hygiene and catering standards of the kitchens and that it was up to the 
tenderers to ensure that they had a kitchen that was fully equipped with the 
necessary equipment.  Also, he maintained that the appellants was 
misinterpreting Clause 11 because the phrase ‘will form part of the tender 
evaluation process’ did not necessarily mean that the AFM had to carry out the 
inspections themselves but that during the evaluation process they had to be 
satisfied that tenderers had presented the relevant certificates issued by the 
competent authorities after carrying out the necessary inspections. 
 
Dr Vella claimed that under Clause 9 it was only specified that ‘the caterer is 
bound to supply and install the necessary equipment’ and that the ‘items may 
be inspected on request’.  He maintained that tenderers were not required to 
submit certificates in respect of ‘the disposable cutlery and the relevant food 
mobile refrigeration trolleys which should show the temperature’. 
 
However, the recommended tenderers’ legal representative declared that his 
clients had submitted a copy of the Department of Health Certificate 
confirming that on 07 September 2005 a hygiene inspection had been carried 
out on their premises in compliance with the requirements of Clause 11 
which specified that the ‘kitchen must conform to approved food hygiene 
and catering standards as established by law’.  Furthermore, he said 
that Corinthia Palace Hotel Co Ltd had submitted a copy of the 
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Food Safety Commission Certificate in accordance with the requirement of 
Clause 18 which stipulated that ‘The tenderer is liable to an inspection by the 
Food Safety Section of the Division of Public Health whose report may be 
taken into account when awarding the tender’. 
 
Dr Aquilina intervened and insisted that no certificate would indicate that 
tenderers had an industrial kitchen fully equipped with the necessary equipment 
at the moment of submission of tender.  He contended that it was the 
responsibility of the Evaluation Committee to ensure that tenderers had the 
required facilities because the certificates would only indicate whether the 
kitchen conformed to the approved hygienic standards or not. 
 
With regard to the vehicles, Dr Aquilina said that under under Clause 7 of the 
special conditions of the tender it was stipulated that these were ‘to be capable 
of transporting food at the prescribed temperatures.  These vehicles are to be 
marked clearly with the name of the contractor and certified by the Health 
Authorities to transport food. The relative certificate is to be submitted with the 
tender.’  He alleged that Corinthia Palace Hotel Co Ltd was not in a position to 
submit the required certificate for the simple reason that they knew that they 
did not have such vehicles. 
 
Lt Col Schembri said that they requested both tenderers to submit apposite 
certification issued from the Department of Health confirming that 
vehicles were capable of transporting food and licensed to transport food. 
He pointed out that Corinthia Palace Hotel Co Ltd had submitted such 
certificates but James Caterers did not submit any.  The Chairman of the 
Evaluation Committee said that the certificate issued on 05 July 2006 by the 
Food Safety Commission incorporated premises and vehicles that transported 
food. 
 
When specifically asked by the PCAB to state whether James Caterers Ltd had 
submitted such certificate, the reply given by Dr Aquilina was in the negative. 
 
Lt Colonel Schembri remarked that although technically that they could have 
disqualified the appellants there was no need to resort to such line of action 
because Corinthia Palace Hotel Co Ltd was cheaper and, as a result, satisfied 
the financial parameters. 
 
Dr Vella said that, according to Clause 7 of the special conditions of the tender, 
the vehicles had to be ‘certified by the Health Authorities to transport food. The 
relative certificate is to be submitted with the tender’.  He declared that his 
clients had complied with this requirement. 
 
As regards the last issue raised in their letter of objection, Dr Aquilina said that 
the kitchen indicated by Corinthia Palace Hotel Co Ltd in their tender, which 
was held by them within the precincts of the Malta International Airport, could 
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only be utilised for in-flight catering services and therefore they could not 
operate from that kitchen for the purpose of this tender.  At this point, 
Dr Aquilina tabled copies of correspondence exchanged between James 
Caterers Ltd and the Ministry for Investment, Industry and Information 
Technology (MIIIT), and between MIIIT and Air Malta plc to substantiate 
his argument.  In actual fact the extract of the lease agreement between 
Air Malta plc and Corinthia Palace Hotel Co Ltd that was quoted by the 
Chairman Air Malta plc in his letter dated 04 September 2006 specified that: 
 
‘3. Use 
 
The Lessee shall operate the Premise solely and exclusively as a food 
processing plant for the aviation industry and related tourism activities 
including ancillary uses such as stores which ancillary uses cannot exist 
independently of the main use.  No change of use may be made without the 
Lessor’s consent and the Lessee may not file an application for change in 
trading activity unless such consent is forthcoming.’ 
 
As a consequence, the appellants’ legal representative affirmed that 
Corinthia Palace Hotel Co Ltd should have been disqualified once they could 
not use the facilities to satisfy the requirements of the tender. 
 
Dr Vella responded by stating that on the date of submission of tender his 
clients had more than one industrial kitchen fully equipped with the necessary 
equipment and they decided to present a certificate of one of their kitchens.  
The recommended tenderer’s lawyer insisted that tenderers were only required 
to prove that they had an industrial kitchen at the moment of tendering. 
He claimed that the fact that the certificates presented confirmed that 
the kitchen was inspected by the Health Authorities was a proof that an 
industrial kitchen was available.  Dr Vella maintained that the argument that 
Corinthia Palace Hotel Co Ltd had a kitchen which could not be used was a 
different issue.  Furthermore, he emphasised that in the tender it was not 
specified that they had to provide the service from a determined place and 
therefore his clients had the right to provide the service from another location 
during the duration of the contract. 
 
Replying to a question by the PCAB, Dr Vella declared that 
Corinthia Palace Hotel Co Ltd did not provide in-flight catering services only but 
also had experience in outside catering.  Dr Vella said that in his letter dated 
04 September 2006, Air Malta’s Chairman said that ‘It should further be pointed 
out that the lease agreement referred to is effective from 01 March 2006 for a 
period of 15 years thereafter.  Prior to the 01 March 2006 there was no lease 
agreement in force covering the use of these premises by our in-flight caterers.’  
The lawyer remarked that this issue was raised by Government with Air Malta 
and not by Air Malta with Coninthia Palace Hotel Co Ltd. 
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Dr Aquilina rebutted Dr Vella’s response by insisting that the kitchen that was 
certified by the Health Authorities was not available to be used for the scope of 
this tender because it could only be used for in-flight catering services. 
The appellants’ lawyer argued that in view of the fact that the lease agreement 
was effective from 01 March 2006 and the closing date of tender was 
22 June 2006, then, at the moment of tendering, Corinthia Palace Hotel Co Ltd 
were already aware of the restrictions regarding the use of their kitchen at the 
Malta International Airport.  He contended that Corinthia Palace Hotel Co Ltd 
should have indicated the other location from where they intended to operate the 
kitchen.  Also, Dr Aquilina alleged that at present Corinthia Palace Hotel Co Ltd 
did not have other industrial kitchens because on their website, under the 
heading ‘Industrial Catering’ reference was only made to the kitchen at 
the Malta International Airport. 
 
On cross-examination by the PCAB, Lt Colonel Schembri declared that they 
were not aware of the contents of the documents tabled by the appellants’ legal 
representative.  However, Dr Aquilina pointed out that in their tender 
James Caterers Ltd had drawn their attention about this matter since it was 
stated that: 
 
‘We would like the Adjudicating Board to ascertain that the eventual winner 
has a fully licensed kitchen operating with the necessary permits from 
the Land Owner.’ 
 
Continuing, Lt Col Schembri said that from the contents of the letter, dated 
04 September 2006, written by Air Malta plc’s Chairman, it transpired that the 
kitchen indicated by Corinthia Palace Hotel Co Ltd could not be used for the 
purpose of this tender.  However, he said that the tender did not prohibit the 
transfer of a kitchen from one location to another provided that it was licensed 
and conformed to the food hygiene and catering standards. 
 
Major Pierre Vassallo said that from the documents submitted it was clear that 
Corinthia Palace Hotel Co Ltd had an industrial kitchen and that the problem 
was related to the land ownership.  He claimed that the AFM were only 
interested in the catering services.  He noted that the letter was issued after the 
evaluation process. 
 
When the PCAB asked all interested parties for their concluding remarks, the 
AFM’s representatives said that they had nothing to add. 
 
On his part, Dr Vella said that the appellants made various allegations and 
that they had misinterpreted the conditions of the tender.  He declared that 
Corinthia Palace Hotel Co Ltd had various options from where it could provide 
the service. 
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Dr Aquilina reiterated that during these proceedings it resulted that on the date 
of submission of tender Corinthia Palace Hotel Co Ltd did not have an 
industrial kitchen fully equipped for the purpose of this tender.  The appellants’ 
lawyer claimed that in their tender Corinthia Palace Hotel Co Ltd presented 
only one certificate which covered one particular location.  He contended that 
once the premises were subject to an inspection they were obliged to 
indicate the location from where they intended to operate and to present 
relative certificates.  Dr Aquilina alleged that although they knew 
that Corinthia Palace Hotel Co Ltd could not operate from the kitchen at the 
Malta International Airport, they still indicated such location because it had a 
direct incidence on the price due to overheads.  Dr Aquilina maintained that, in 
view of the superficiality of the evaluation process, the decision should not be 
confirmed by the PCAB. 
 
At this stage the hearing came to a close and the PCAB members proceeded 
with their deliberations before reaching their decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 26 August 2006, and also through their verbal 
submissions presented during the public hearing held on 04 October 2006, 
had objected to the decision taken by the General Contracts Committee to 
award the tender to Messrs Corinthia Palace Hotel Co. Ltd; 

 
• having taken into consideration the points raised by all parties concerned; 
 
• having noted the AFM’s representative’s reasoning on the fact that 

the Evaluation Committee was primarily concerned with the catering 
services ‘per se’ rather than the issue of land ownership as regards the 
recommended tenderers’ industrial kitchen bearing in mind that at 
the time of evaluation the same Committee was unaware of 
Air Malta’s Chairman’s letter. 

 
concludes that: 
 
1. the recommended tenderer’s supply of a health inspection certificate 

relating to premises which could not be used for the purpose of this tender 
is to be regarded as misleading, to say the least; 

 
2. the appellants’ own admission that they had not fully complied with all 

tender requirements is, ‘sui generis’, pretext enough for this Board to 
exclude the appellants from an eventual award of this tender; 

 
and as a result of points (1) and (2) above this Board decides to nullify the 
award previously given and recommends that a fresh call be made. 
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In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by appellants in terms of 
Regulation 83, should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
07 November 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 93 
 
RE: CT 2568/2005 – Advert No CT 60/2006: Detailed Investigations and 
Feasibility Studies on Land Reclamation at Two Indicated Searches Areas, 
Malta 
 
This call for tenders, published in the Maltese Government Gazette 
and the EU Official Journal on 03 March 2006, was issued by the 
Department of Contracts following a request transmitted to the latter by the 
Malta Environment & Planning Authority (MEPA) on 20 October 2005. 
 
The closing date for this call for offers was 25 April 2006 and the 
global estimated value of the total contract was Lm 174,000. 
 
Five (5) different tenderers submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, 
Messrs AIS Environmental Ltd filed an objection on 07 August 2006 
against the intended award of the said tender to Messrs Scott Wilson Ltd 
(Lm 182,000). 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 04 October 2006 to discuss this objection. 
 
Present for the hearing were: 
 
AIS Environmental Ltd 
 Dr John Refalo – Legal Advisor 
 Ing Mario Schembri 
 Ms Liz Curmi 
 
Scott Wilson Ltd 
 Mr David Dales 
 Mr Russel Foxwell 
 Mr Kevin Morris 
 Ms Krista Falzon 
 
Malta Environment and Planning Authority (MEPA) 
 Mr Vincent Gauci – Chairperson (Evaluation Committee) 
 Mr Michael J Sant – Member (Evaluation Committee) 
 
After the Chairman’s brief introduction, AIS Environmental Ltd’s legal 
representative was invited to explain the motive leading to their objection. 
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Dr John Refalo, commenced his intervention by stating that his clients decided 
to file their objection because there were certain differences between the 
comments made by the Evaluation Committee in the Summary of Compliant 
Tenders and the documents filed by his clients.  As a consequence, the 
appellants believed that the Evaluation Committee must have made some 
wrong considerations in its conclusions. 
 
The appellants’ lawyer claimed that it was not an easy task for them to file the 
appeal because they were not allowed to see the detailed reply that was given in 
respect of the other party.  However, he pointed out their objection was not 
made in relation to the other party.  Dr Refalo contended that they were 
contesting the methodology used in the adjudication process because the results 
obtained by his clients did not reflect what was presented in their bid. 
In addition, he contended that AIS Environmental Ltd’s offer was fully 
compliant with the requirements of the tender specifications and therefore 
should have been given more points.  Furthermore, he requested an explanation 
on the price of the recommended tenderer because he alleged that the 
one published by the Department of Contracts was different from that indicated 
in Evaluation Committee’s report. 
 
Mr Vincent Gauci, Chairman of the Evaluation Committee, responded by 
stating that the evaluation of the tender under examination was carried out in 
accordance with Article 6 (Award Criteria) and Article 7 (Choice of the tender 
document) respectively, wherein the former stipulated that 
 
‘The quality of each technical offer will be evaluated in accordance with the 
award criteria and the associated weighting as detailed in the evaluation grid 
of this tender dossier.  No other award criteria will be used.’ 
 
whilst, in the latter, it was specified that 
 
‘The most economically advantageous tender is established by weighting 
technical quality against price on an 80 / 20 basis.’ 
 
He claimed that the methodology that was used followed the methodology 
applied in similar tenders and followed the Community’s guidelines. 
Mr Gauci explained that the Evaluation Committee compared the tenders 
that met the basic requirements of the tender and it resulted that 
Messrs Scott Wilson Ltd (referred to as Tenderer No 4) scored better than 
Messrs AIS Environmental Ltd (referred to as Tenderer No 5) both in terms of 
the (i) Organisation & Methodology and the (ii) Experts. 
 
Mr Michael Sant, another member of the Evaluation Committee, explained that 
each member of the Committee first made an independent assessment and, 
subsequent to this, Committee members met and exchanged their opinions. 
Finally, the Committee proceeded to award points collectively. 
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In reply to a specific question by the PCAB, Mr Gauci stated that, in their 
assessment, Committee members followed the same evaluation criteria that 
were published with the tender document.  At this point Dr Refalo intervened 
to state that they were concerned about the methodology used because the 
criteria that were used in awarding the points on particular items in the 
‘Comparative Table of Compliant Tenders’ were not very clear. 
 
On being cross-examined by Dr Refalo, Mr Sant confirmed that 
AIS Environmental Ltd’s proposal was evaluated according to the tender’s 
terms of reference and that the criteria for awarding points was according to the 
grid published in the tender document. 
 
When the appellants’ lawyer referred the witness to the comments made in the 
Evaluation Committee’s summary report wherein it was stated that ‘the 
proposed team has a good blend of local and overseas experts having 
considerable experience in their specific fields’ and that, ‘however, the team 
does not seem to have extensive experience in marine engineering works 
especially large scale land reclamation projects’, Mr Sant pointed out that the 
tender bid was issued under the 80 / 20 rule which meant that they were making 
emphasis on quality.  Also, the witness said that their statement confirmed that 
the appellants’ experts were of the required calibre and passed the basic 
benchmark which defined the minimum that was expected.  However, he 
explained that the evaluation was made according to the various experiences 
that the individual experts had with respect to their specific proposal and 
therefore experts who worked extensively on similar land reclamation projects 
were given higher marks than others who had less experience. 
 
Dr Refalo proceeded by asking various questions on (a) the points awarded to 
the individual experts and (b) other issues related to waste disposal and local 
expertise. 
 
The same witness explained that AIS Environmental Ltd’s Key Expert 1: 
Team Leader / Environmental management expert was awarded 5 points out of 
a maximum 5 for Qualifications and Skills because he had fulfilled the tender 
requirements of the terms of reference. 
 
With regard to the points awarded in respect of Professional Experience, 
Dr Refalo said that they interpreted the 10 out of 20 points to mean that their 
‘Team Leader’ did not have the requisite experience.  The appellants’ legal 
representative drew the attention of those present that their expert fully satisfied 
the requirements of the tender because, according to the terms of reference, the 
Key Expert 1 needed to have at least ‘ten years working experience in 
managing related multi-disciplinary projects, including marine environmental, 
waste management, technical, legal and financial issues’ and ‘experience in 
preparing feasibility studies and environmental impact studies.’ 
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Mr Sant replied that if he did not have the requisite experience 
they would have disqualified him ‘ab initio’.  He also clarified that 
the Expert proposed by the appellants was awarded 2 / 5 and 8 / 15 for 
General and Specific Professional Experiences respectively because 
his experience was more oriented towards his capability in 
Integrated Coastal Zone Management and Environmental Monitoring rather 
than on land reclamation.  The witness said that the ‘Leader’ proposed by 
Scott Wilson Ltd was given more points because he worked specifically on 
land reclamation projects. 
 
In reply to Dr Refalo’s claim that in spite of the fact that in their comments it 
was reported that ‘the proposed local supporting biologist does not have 
sufficient experience’, the Evaluation Committee still gave their 
Marine Biologist 9 out of 9 points under Specific Professional Experience, 
Mr Sant clarified that this was due to the fact that the proposed biologist had 
fulfilled the Tender’s specific requirements as far as (a) methodology, 
(b) know-how and (c) analysis were concerned.  The witness also explained 
that under General Professional Experience the appellants’ Expert achieved 
2 out of 4 points because they generally wanted an Expert who had 
experience in local habitat.  On this particular issue, the PCAB commented 
that it was of the opinion that, in future, a requisite which is something 
expressly requested should be included under a ‘Specific’ condition / requisite 
and something of a generic nature should be included under ‘General’ 
conditions / requisites. 
 
In reply to Dr Refalo’s question regarding the difference in the points awarded for 
Specific Professional Experience as far as the ‘Marine Construction Specialist’ is 
concerned, Mr Sant said that this was due to the fact that the experience of the 
Expert proposed by appellants was not as extensive as they might have desired 
while, on the contrary, Scott Wilson Ltd’s Expert had actively participated in the 
completion of similar projects all over the world. 
 
With regard to the points awarded in respect of the Solid Waste Management 
Specialist, Mr Sant said that, AIS Environmental Ltd’s proposed Expert, had 
very extensive experience related to ‘landfills’ and ‘landfill technology’ while 
Scott Wilson Ltd’s Expert had experience in both ‘solid waste management’ 
and in ‘land reclamation’. 
 
Mr Sant said that AIS Environmental Ltd’s Environmental Economist obtained 
more points because appellants proposed a consultant who possessed more 
experience when compared with the one suggested by their competitors. 
 
Dr Refalo said that Section 1.15.2 – Other experts specified that 
 



341 

‘In addition to the above experts, a pool of experts with specific local 
knowledge in the following areas must be included in the team.' 
 
When Dr Refalo asked whether the use of local expertise was an issue, 
the witness replied that this was important because for the purpose of the 
Marine Survey they requested experts who had experience in local habitat. 
Mr Sant confirmed that a couple of local geologists, namely, 
Mr Aaron Micallef, proposed by the recommended tenderer, and 
Dr Saviour Scerri, suggested by appellants, were taken into consideration by 
the Evaluation Committee. 
 
The appellants’ legal representative said that they failed to understand how 
it was stated that ‘in effect the proposed rationale for this part of the project 
is too focussed on locally produced construction and demolition waste 
without considering other options’ because the terms of reference 
themselves made specific reference to the waste generated from the 
construction industry. 
 
Mr Sant pointed out that this tender was the result of a study carried out by 
Carl Bro on land reclamation and that they even made reference thereto in the 
terms of reference of the tender under consideration, wherein it was stated that 
‘In 2004, MEPA initiated phase 1 of the Land reclamation project by 
commissioning a Project Identification Study.  This study resulted in an overall 
Project Identification Report.  This Report among others, reviewed current 
practices in the coastal area, and environmental and other constraints related 
to land reclamation.’ 
 
The witness claimed that during this tender’s evaluation process, they expected 
to find as part of the deliverables, some analysis of the different possibilities as 
to how waste management and land reclamation could be done together. 
Mr Sant emphasised that tenderers had to indicate how they were going to use 
the land that was going to be reclaimed and, in the Committee’s opinion, 
Scott Wilson Ltd had (a) demonstrated a good overall understanding of the 
purpose of the study, as well as (b) amply explained how they were going to 
apply their previous experience in order to comply with the requirements of the 
tender.  Furthermore, Mr Sant stated that the recommended tenderers 
had referred to various case studies and projects that had been 
successfully implemented in other parts of the world.  The key witness claimed 
that all these factors had a significant bearing on the evaluation process 
as well as the score obtained by participants under the section entitled 
‘Organisation and Methodology’. 
 
Dr Refalo responded by stating that if they wanted a certain solution they 
should have indicated it clearly in the tender document. 
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With regard to the prices quoted in Scott Wilson Ltd’s offer, Mr Sant clarified 
that the fee of Lm 172,000 had been increased by Lm 10,000 due to sampling 
surveys.  He explained that although this amount was calculated separately as 
an additional option, the Evaluation Committee was of the opinion that such 
sampling surveys were necessary and therefore decided to include it for the 
purpose of evaluating the financial score.  He declared that the contract price 
would be awarded for Lm 182,000. 
 
Mr Gauci declared that the witness’s (Mr Sant’s) testimony reflected the 
Committee’s opinion and that the decision was taken unanimously. 
 
At this stage, the public hearing was brought to a close and the PCAB 
proceeded with its deliberations before reaching its decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 14 August 2006, and also through their verbal 
submissions presented during the public hearing held on 04 October 2006, 
had objected to the decision taken by the General Contracts Committee, 
formally communicated via a letter, informing them that the tender 
submitted by them was not successful; 

 
• having considered the issues raised by the appellants; 
 
• having also noted the explanations given by the Chairman of the 

Evaluation Committee as well as Mr Sant with regards to the 
methodology applied in this tender; 

 
reached the following conclusions:- 
 
This Board 
 
1. feels that the Evaluation Board acted in a reasoned, objective 

and effective operational manner and perfectly in line with normal 
praxis; 

 
2. considers the decision reached by the General Contracts Committee as 

justified; 
 
Pursuant to (1) to (2) above, this Board does not uphold the appeal lodged by 
the appellants. 
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The Board strongly feels that the whole exercise undertaken by the appellants 
was frivolous and in terms of the Public Contracts Regulations, 2005, 
recommends that the deposit submitted by the appellants should not be 
refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
23 October 2006 
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PUBLIC CONTRACTS APPEALS BOARD 
 
Case No. 94 
 
CT 2245/2006 – Advert No CT 227/2006: Supply of Cheese to the 
Health Division 
 
This call for tenders was published in the Maltese Government Gazette 
on 02 June 2006 and was issued by the Department of Contracts 
following a request transmitted to the latter on 21 April 2006 by the 
Ministry for Health, the Elderly and Community Care. 
 
The closing date for this call for offers was 25 July 2006 and the 
global estimated value of the contract was Lm 70,000. 
 
Seven (7) different tenderers originally submitted their offers. 
 
Following the publication of the Notification of Recommended Tenderers, 
Messrs Paolo Bonnici Ltd filed an objection on 20 October 2006 against the 
intended award of the said tender to Messrs Rimus Trading Agency. 
 
The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 29 November 2006 to discuss this objection. 
 
Also present for the hearing were: 
 
Paolo Bonnici Ltd 
 Dr Philip Manduca – Legal Representative 
 Mr Joseph Bonnici 
 Mr Jimmy Cardona 
 Mr Stephen Scicluna 
 
Rimus Trading Agency 
 Mr Simon Schembri 
 
Health Division/Adjudication Board 
 Mr Joe Degiorgio – Chairperson 
 
After the Chairman’s brief introduction, Paolo Bonnici Ltd’s legal 
representative was invited to give a resume’ of what lead to the filing of their 
objection.  
 
Dr Philip Manduca, the appellants’ legal representative, started by giving some 
background information about a similar tender for the supply of cheese to 
hospitals that was issued last year.  He said that the tender in question 
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concerned the supply of ‘Edam Cheese’.  However, Dr Manduca claimed that 
this was erroneously awarded to Messrs Rimus Trading Agency whose offer 
was for cheese which was not ‘edam’ but better known in the trade as ‘food 
preparation’.  As a result, Dr Manduca contended, the offer submitted by the 
awarded bidder at the time was already not compliant with the tender 
specifications because such product was not actually ‘Edam Cheese’. 
Yet, appellants noted that the award was uncontested and as a direct result 
Rimus Trading Agency proceeded with the fulfilment of its commercial 
obligations. 
 
Yet, returning to this particular tender, namely the one being disputed by 
appellants in front of this Board of Appeal, Dr Manduca said that the fourth 
type of cheese requested in the tender specifications was for the supply of 
‘Edam Cheese’.  He explained that in view of last year’s decision, his clients 
decided to submit two options – one for ‘Edam Cheese’ and the other for ‘food 
preparation’.  At this stage, the appellants’ lawyer drew the attention of those 
present that the reason given by the evaluators for not accepting their latter 
offer was that the product offered was not ‘Edam Cheese’.  Dr Manduca 
maintained that his clients did not contest this decision because it was 
acknowledged that ‘food preparation’ was not ‘Edam Cheese’ and, therefore, 
this particular offer was not in conformity with the tender document.  However, 
he pointed out that the tender for ‘Edam Cheese’ was, once again, erroneously 
awarded to Rimus Trading Agency even though these submitted an offer which 
referred to a ‘food preparation’ type of cheese, same as the one offered in the 
previous tender. 
 
At this stage the appellants’ legal advisor wanted to place major emphasis on 
the fact that ‘Edam Cheese’ had to be made according to international 
standards and his clients had documents to prove that those products that were 
not in conformity with these standards were not ‘Edam Cheese’.  As a 
consequence, this time, his clients, claimed Dr Manduca, wanted to avail 
themselves of their legal rights in publicly contesting the irregular award of this 
tender to Rimus Trading Agency. 
 
Mr Simon Schembri, representing Rimus Trading Agency, responded 
by confirming that last year they were awarded the ‘Edam Cheese’ contract 
despite the fact that the product supplied was to be classified under 
‘food preparation’.  However, he declared that they had submitted their offer 
and sample in good faith. 
 
As far as this year’s tender was concerned, Mr Schembri explained that it was 
decided to re-submit the same product which they had been supplying regularly 
to hospitals and other institutions for the last eleven months because as far as 
they were aware it was acceptable - in actual fact it was once again 
recommended for award.  Nevertheless, Mr Schembri confirmed that 
‘Edam Cheese’ was distinct from ‘food preparation’ because whilst the first 



346 

product (Edam cheese) had to be produced from Pasteurised Cow Milk, what is 
widely known as food preparation, as is the case of the Edina brand being 
offered by awarded bidder, the product is produced from Skimmed Milk added 
with Vegetable Fat. 
 
Mr Joe Degiorgio, Chairman of the Adjudication Board, in his intervention, 
confirmed that this tender was identical to the previous one.  He explained that 
last year the tender was awarded to Rimus Trading Agency because the analyst 
who had examined their sample reported that the product offered was 
‘consistent with tender requirements’.  Furthermore he pointed out that no one 
had drawn their attention to the fact that the type of cheese in question was not 
‘Edam Cheese’. 
 
With regard to this year’s tender, Mr Degiorgio confirmed that one of 
Paolo Bonnici’s offers was for ‘food preparation’.  He maintained that they 
decided to send the relevant sample for the necessary laboratory tests together 
with the tender specifications because this was the cheapest product offered and 
also considering the fact that last year the tender was awarded for this same 
type of product.  Mr Degiorgio explained that although in the expert’s report it 
was confirmed that it was ‘Consistent with tender requirements’ it was also 
stated that the sample provided ‘Does not fully satisfy the labelling 
requirements of the tender in conformance with LN 5/2002.’  In reply to a 
specific question by the PCAB, Mr Degiorgio confirmed that they did not 
consider the appellants’ other offer, this time containing ‘Edam Cheese’, 
because they evaluated the second cheapest offer first, that is, the offer 
submitted by Rimus Trading Agency who offered the same brand as was 
currently being supplied.  The Chairman of the Adjudication Board confirmed 
that none of the ‘Edam Cheese’ samples was sent for laboratory tests. 
 
During the proceedings the PCAB emphasised that during the evaluation 
process it was imperative for the Adjudication Board to ensure that tender 
specifications were respected and that non-compliant offers were rejected.  
Also, it was remarked that analysts who examined the samples were expected 
to know what constituted ‘Edam Cheese’ and ‘food preparation’ because an 
Adjudication Board should not rely on the importers’ declarations. 
 
In his concluding remarks, Mr Simon Schembri reiterated that they acted in 
good faith because they offered the same product that was supplied during the 
previous eleven months.  He felt that it would be an injustice if it were to be 
decided to award the tender in favour of another product from others that have 
been offered in the same call for tenders because their product satisfied the 
needs of their client.  He argued that if last year their product was not accepted, 
this year they could have submitted an offer for Edam Cheese. 
 
Dr Manduca contended that once it had been established that the product 
offered by the recommended tenderer was not ‘Edam Cheese’ but a 
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‘food preparation’, then it would be an injustice if there were a repeat of last 
year’s mistake by accepting an offer which was not compliant with the tender 
specifications. 
 
At this stage the hearing came to a close and the PCAB members proceeded 
with their deliberations before reaching their decision. 
 
This Board, 
 
• having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 23 October 2006, and also through their verbal submissions 
presented during the public hearing held on 29 November 2006, had 
objected to the decision taken by the General Contracts to award the tender 
to Messrs Rimus Trading Agency; 

 
• having taken into consideration the points raised by all parties concerned; 
 
• having noted the fact that analysts who examined the samples were 

expected to know what constituted ‘Edam Cheese’ as distinct from ‘food 
preparation’; 

 
• having noted that, for people in the trade, the difference between edam 

cheese and food preparation should be obvious, thus making the claim 
made by awarded Company’s representative that the Company was acting 
in good faith, somewhat dubious; 

 
• having considered the fact that a substantial price differential between the 

offer submitted by Messrs Rimus Trading Agency and that of all the other 
bidders was not deemed to be sufficient enough to warrant further 
analysis by the Adjudication Board; 

 
• having also observed that an Adjudication Board should not rely on the 

importers’ declarations but should be comforted by proper analytical and 
technical reports; 

 
concludes that: 
 
1. not only this Board cannot allow a repeat of past mistakes but it is duty 

bound to suggest remedial action/s. 
 
2. other potential bidders could have decided against submitting an offer for 

any other type of cheese which would have been considered ‘a priori’ as 
not in conformity with specifications pertinent to Edam. 

 
As a result of points (1) and (2) above, this Board decides that given the fact 
that the awarded tenderer’s offer has resulted to be not in conformity with 
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tender specifications, whilst annulling the decision for such award to 
Messrs Rimus Trading Agency, yet this Board feels that the adjudication 
process should proceed taking into consideration those offers which are in 
conformity with such specifications. 
 
In view of the above and in terms of the Public Contracts Regulations, 2005, 
this Board recommends that the deposit submitted by appellants in terms of 
Regulation 83, should be refunded. 
 
 
 
 
 
 
Alfred R Triganza   Anthony Pavia  Edwin Muscat 
Chairman    Member   Member 
 
14 December 2006 
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